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1 IN THE UNITED STATES DISTRICT COURT 

2 NEW YORK - DISTRICT OF NEW YORK 

3 DOCKET NO. CV 97-7640 (JBW) 

5 ROBERT A. FALISE, LOUIS :KLEIN, JR., FRANK MACCHIAROLA, 

6 CHRISTIAN E. MARKEY, JR., :as Trustee, 

7 Plaintiff, : 

8 vs. : 

9 THE AMERICAN TOBACCO COMPANY; :R.J. REYNOLDS TOBACCO COMPANY; 

10 B.A.T INDUSTRIES, PLC; :BROWN & WILLIAMSON TOBACCO 

11 CORPORATION; PHILIP MORRIS :INCORPORATED; LIGGETT GROUP, 

12 INC.; LORILLARD TOBACCO COMPANY,: 

13 Defendants. 

14 Washington, D.C.. 

15 January 27, 2000 

16 Video Deposition of JOHN SAWHILL, a witness 

17 herein, called for examination by counsel for 

18 Defendant in the above-entitled matter, pursuant to 

19 notice, the witness being duly sworn by Robert M. 

20 Jakupciak, a Notary Public in and for the District of 

21 Columbia, taken at the offices of Kirkland & Ellis, 

22 655 15th Street, N.W., Washington, D.C., 20036, at 

23 10:00 a.m., on January 27, 2000, and the proceedings 

24 being taken down by Stenotype by ROBERT M. JAKUPCIAK, 

25 and transcribed under his direction, 
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1 

Whereupon, 


2 


VIDEOGRAPHER: Good morning. 

This is the 

3 

deposition of John Sawhill, noticed by 

defendants in 

4 

Case Number CV 97-7640, entitled Falise 

, et al., 

5 

versus American Tobacco, et al. , in the 

United States 

6 

District Court for the Eastern District 

of New York. 

7 

My 

name is Michael Mosley and I'm the legal video 

8 

specialist operating the equipment for 

this 

9 

deposition. I'm employed by Aldersen Reporting. 

10 


This deposition is being taken on January 

11 

27, 

2000 at the offices of Kirkland & Ellis, 655 15th 


12 Street, N.W., Washington, D.C. The time on the screen 

13 is now 10:13 and 6 seconds. I will now ask counsel to 

14 please identify themselves and indicate the parties 

15 they represent. The court reporter, Robert Jakupciak, 

16 will administer the oath to the witness. 

17 MS. MARMOR: Do you want us to identify 
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18 

ourselves 

before the 

oath? 


19 


VIDEOGRAPHER: Yes. 


20 


MS . 

MARMOR 

: Sarah Marmor, 

on behalf of 

21 

Brown & Williamson. 



22 


MR. 

BROAS : 

Tim Broas, on 

behalf of Philip 

23 

Morris. 





24 


MR. 

STEIN: 

Adam Stein, on 

behalf of B.A.T 

25 

Industries 

. 
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1 


MR. 

CARPENTER: Andrew Carpenter, for 

2 

Lorillard 

Tobacco Company. 


3 


MS . 

MARVIN 

: Jodye Marvin, 

for the Manvilli 

4 

c; 

Trust. 





3 

6 

Whereupon, 






7 JOHN SAWHILL, 

8 residing at [DELETED] 

9 called for examination by counsel for 

10 Defendant and having been duly sworn by the Notary 

11 Public, was examined and testified as follows: 

12 EXAMINATION BY COUNSEL FOR DEFENDANT. 

13 BY MS. MARMOR: 

14 Q. Good morning, Mr. Sawhill. 

15 A. Good morning. 

16 Q. Can you state your name for the record, 

17 please? 

18 A. John Sawhill. 

19 Q. Have you been deposed before? 

20 A. I believe so, although, it's been a long 

21 time. 

22 Q. I will quickly run through the simple 

23 ground rules. We are, as you can see, being 

24 videotaped, and this is also being taken down by a 

25 court reporter, so I will try not to interrupt your 
page 6 

page 7 

1 answers and please wait for me to finish my question 

2 so that we can get a clean record. 

3 If you are at all confused by any of my 

4 questions, please let me know and I will try and 

5 rephrase. And think that's about it. So why don't we 

6 go forge ahead. 

7 Did you review any materials before your 

8 deposition today? 

9 A. I briefly skimmed the testimony of Judge 

10 Mark — yes — Judge Markey and Tyler, Judge Ace 

11 Tyler. 

12 Q. And those are two — 

13 A. They were both on the — members — 

14 trustees of the Manville Trust when I was on the 

15 Board. 

16 Q. Okay. Did reviewing the depositions of 

17 Judge Markey and Judge Tyler refresh your recollection 

18 about your time as a trustee on the Manville Board? 

19 A. Not very much, no. 

20 Q. Have you reviewed any tobacco company 

21 documents prior to coming to this deposition? 

22 A. No. 

23 Q. Have you had any conversations with any 

24 Trust staff or former trustees about the — for 

25 purposes of this deposition? 
page 7 
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8 

A. I briefly had a phone conversation with 
Jodye, but that's the only conversation I have had 
with Trust staff. 

Q. Do you have any sort of social relationship 
with any of the former trustees from the Trust? 

A. No. I don't believe I have seen any of 
them since 1990. 

Q. Okay. And are you represented by counsel 
today? 

A. No. 

Q. Have you had occasion to talk to anyone at 
the Trust, apart from Ms. Marvin, about this lawsuit 
prior to today? 

A. No. 

Q. Did anybody from the Trust ever contact you 
prior to setting up this particular deposition to let 
you know that you might be deposed in this case? 

A. David Austern, I think, called our office 
and told my secretary that I might be deposed. 

Q. Do you recall when you first became aware 

that this lawsuit had been filed? 

A. No. 

Q. Have you been told anything by the Trust 

about whether or not they might call you as a witness 
in this case? 

8 

9 

A. No. 

Q. Do you recall receiving a subpoena from the 
defendants in this case a few months ago? 

A. I don't remember that I did, but I 

certainly might have. 

Q. Have you made any effort to look in your 

files to see if you have any documents relating to the 

time that you were trustee of the Johns-Manville 
Trust? 

A. I don't have any documents. We moved our 

offices a year and a half or so ago and I discarded 
all those documents. 

Q. Okay. I would like to talk a little bit 
about your education and work history. I know you 
graduated from Princeton in the class of 1958? 

A. Right. 

Q. Can you tell me education-wise what you did 
after that? 

A. I got a Ph.D. in economics at New York 
University. 

Q. And do you have a particular specialty in 
economics? 

A. No. 

Q. And then after that did you become a 

professor? 

9 

10 

A. No. 

Q. What did you do after getting your Ph.D. in 
economics? 

A. I think the first thing I did was work for 
Commercial Credit Company in Baltimore. 

Q. And that was when? 

A. In the early '60s sometime. 

Q. And then what did you do? 
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9 A. I worked for McKinsey & Company, a 


10 

management 

consulting firm, in the 

middle ' 

60s. 

11 

Q. 

And how long were you at 

McKinsey? 

12 

A. 

For a couple of years. 



13 

Q. 

Then what did you do? 



14 

A. 

Went back to Commercial 

Credit, 

became a 

15 

more senior officer in the company. 



16 

Q. 

And then you were there 

for a period of 

17 

time? 




18 

A. 

Yes. Then I went into the Nixon 


19 

Administration. I was associate director of the 

20 

Office of 

Management and Budget for 

Energy, 

Science 

21 

and Natural Resources. And after the Arab 

oil embargo 

22 

in 1973 I 

became deputy director and later 

director of 

23 

the Federal Energy Administration. 



24 

Q. 

And how long were you — 

did you 

serve in 

25 

the government? 
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1 A. Well, I served under President Nixon and 

2 for several months under President Ford and then had 

3 sort of a disagreement with President Ford and was 

4 forced to resign. 

5 Q. And that was about energy policy? 

6 A. Yes. About a gasoline tax. 

7 Q. Were you in favor of it? 

8 A. I was in favor of it, he was from Michigan. 

9 Q. Okay. After you left the government what 

10 did you do? 

11 A. Became president of New York University. 

12 Q. And you were at NYU until 1979? 

13 A. Yes. 

14 Q. And were you also in the economics 

15 department during that time? 

16 A. I taught a course in sort of philosophy and 

17 ethics. I didn't really — when you are university 

18 president you don't have much time to teach, 

19 particularly at New York University, which is the 

20 largest private university in the United States. 

21 Q. Okay. Then you left — when you left 

22 NYU — 

23 A. I came back into the Carter Administration. 

24 Q. And what did do you in the Carter 

25 Administration? 
page 11 
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1 A. I was the deputy secretary of the 

2 Department of Energy and later chairman of the Board 

3 of the Synthetic Fuels Corporation. 

4 Q. And how long were you in the Carter 

5 Administration? 

6 A. Until he completed his term and then — 

7 actually, I served for even a few days in the Reagan 

8 Administration but President Reagan accepted my 

9 resignation and so I went back to McKinsey as a 

10 partner. 

11 Q. And you were at McKinsey for — until 1990; 

12 is that right? 

13 A. Right. And then I became president of the 

14 Nature Conservancy. 

15 Q. And you still are president of the Nature 

16 Conservancy? 

17 A. Yes. Correct. 
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18 Q. During your time at McKinsey or any of your 

19 other jobs did you ever do any work for tobacco 

20 companies? 

21 A. Well, I was on the Board at Philip Morris. 

22 Q. Oh, you were? 

23 A. Yeah. 

24 Q. When was that? 

25 A. When I was president of New York 

page 12 

page 13 

1 University. But that's — to my recollection, that's 

2 the only relationship I have ever had with a tobacco 

3 company. 

4 Q. And that would have been during the years 

5 1975 to '79? 

6 A. Sometime in that period. I can't tell you 

7 exactly when I joined or when I stepped down, but it 

8 was in that period of time. 

9 Q. How did you come to be on the Board of 

10 Philip Morris? 

11 A. The chairman asked me. 

12 Q. And who was the chairman at that time? 

13 A. Joe Coleman, I believe. 

14 Q. Did you know Mr. Coleman socially or had 

15 you met him through business? 

16 A. I can't really remember how I met him. I 

17 didn't really have a social relationship with him, but 

18 I must have somehow met him in New York. 

19 Q. And did you — I assume you regularly met 

20 with the other Board members of Philip Morris? 

21 A. Oh, yes. 

22 Q. And why did you leave the Board of Philip 

23 Morris? 

24 A. Well, I came back into the Carter 

25 Administration and, of course, as a government 
page 13 
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1 official I couldn't really be on a corporate Board. 

2 Q. Okay. 

3 MS. MARMOR: Can we go off the record for 

4 one second? I just want to confer with my co-counsel 

5 for a moment. 

6 VIDEOGRAPHER: Going off the record. The 

7 time is 10:22 and 59 seconds. 

8 - - - 

9 (Discussion off the Record.) 

10 - - - 

11 VIDEOGRAPHER: The time is 10:24 and 15 

12 seconds. We are now back on the record. 

13 BY MS. MARMOR: 

14 Q. Mr. Sawhill, apart from being on the Board 

15 of Philip Morris did you have any other professional 

16 involvement with any of the tobacco companies? 

17 A. Not that I remember. 

18 Q. Okay. You are currently on a number of 

19 boards? 

20 A. Correct. 

21 Q. And I have seen some printouts of your CV. 

22 If you could just tell me if I have got this correct. 

23 You are on the Board of Proctor & Gamble? 

24 A. Correct. 

25 Q. And Pacific Gas & Electric Company? 

page 14 
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15 

A. Yes. 

Q. Vanguard Mutual Funds? 

A. Yes. 

Q. And British Petroleum? 

A. No. 

Q. Okay. Is that a — 

A. I was on an advisory Board to British 
Petroleum but they terminated that. 

Q. Okay. Are there any other boards that I 

have missed — 

A. Yes. 

Q. — that you are currently a member of? 

A. I'm a member of the Board of NACCO 

Industries, which is a diversified holding company 
that's listed on the New York Stock Exchange and 
Newfield Exploration, which is a small oil company, 
also listed on the New York Stock Exchange. 

Q. That's Newfield Exploration? 

A. Correct. 

Q. Are you still on the Board of trustees at 
Princeton? 

A. No. 

Q. When were you there? 

A. I think in the late '80s and early '90s. I 
was what's called an alumni trustee and you serve for 

15 

16 

a four-year term. 

Q. I'm class of '87, which is why I ask. 

A. So you know. Okay. 

Q. Let's turn to your role as a trustee of the 
Johns-Manville Personal Injury Trust, which we will 
just call the Trust. 

A. That's fine with me. 

Q. Do you know how you came to be considered 
as a trustee? 

A. No. Well, of course as president of New 
York University I got to know a lot of people in New 
York and there was a lawyer, whose name I believe was 
Leon Silverman, who contacted me and asked me and I 
had met him around New York at different places and, 
you know, he must have heard of me some way. 

Q. And he at some point approached you and 
said would you be interested? 

A. Yes. Correct. 

Q. Do you recall a woman named Patricia 

Houser? 

A. Yes. I think didn't she work for the 
Trust? 

Q. She did. She came to the Trust when 

Marianna Smith came to the Trust and is currently the 

executive director of the Trust. 

16 

17 

MS. MARVIN: Correction. Past. 

MS. MARMOR: I'm sorry. Oh, has she left 

the Trust? 

MS. MARVIN: Yes, she has. 

MS. MARMOR: When did that happen? 

MS. MARVIN: In late, the end of 1999. 

MS. MARMOR: Millennial shift? 

MS. MARVIN: Uh-huh. 
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9 BY MS. MARMOR: 

10 Q. The former executive director of the Trust. 

11 I think she was executive director from about 1992 up 

12 until 1999? 

13 A. Right. 

14 Q. She has written a paper about the history 

15 of the Trust and dates the start-up of the Trust as 

16 early 1987. Is that consistent with your 

17 recollection? 

18 A. Frankly, I just can't remember well enough 

19 to tell you whether it was — it was sometime in the 

20 late '80s I'm sure, but that's about all I know. 

21 Q. Would you consider Ms. Houser a relatively 

22 good — in a position to be a relatively good 

23 historian? 

24 A. She ought to know. Sure. Yeah. 

25 Q. We have already marked some exhibits in 

page 17 

page 18 

1 previous depositions, so I'm going to refer you to 

2 what's been previously marked as Deposition Exhibit 1. 

3 And I only have one copy. I tried to save some trees 

4 on your behalf. 

5 A. Good. We appreciate that. 

6 Q. Deposition Exhibit 1 is a paper by 

7 Ms. Houser called Manville Personal Injury Settlement 

8 Trust: Leadership in the Midst of Chaos. And if you 

9 turn to page 3 under the heading Start Up Operations 

10 of the Trust, she writes: Although not confirmed 

11 until October 1988, the Trust began operating in 

12 January of 1987 following the bankruptcy court's 

13 appointment of trustees. 

14 So would it be okay with you if we assume 

15 that that's correct? 

16 A. Yes. 

17 Q. Okay. She goes on to say: These 

18 appointments were strongly influenced by 

19 representatives of the plaintiffs bar, and attempted 

20 to balance the interests of former claimants and 

21 present claimants. Do you know to what extent the 

22 appointment of trustees was influenced by 

23 representatives of the plaintiffs bar? 

24 A. No. 

25 Q. Okay. And she lists all of the trustees, 
page 18 

page 19 

1 the original trustees of the Trust: Judge Harold 

2 Tyler, a venerated former federal judge, who resigned 

3 shortly after the Trust was consummated; Dan Fogel, a 

4 highly regarded senior statesman from the plaintiffs 

5 bar; Judge Christian Markey, a California judge who 

6 had experience in adjudicating large numbers of 

7 asbestos claims; Francis H. Hare, Jr., a well known 

8 and popular member of the plaintiff bar who, like 

9 Fogel, did not represent asbestos claimants; Donald 


10 

Blinken, a 

prominent investment banker/lawyer; and 

11 

John Sawhill, the Managing Trustee 

and 

senior managing 

12 

partner of 

McKinsey & Company. 



13 

A. 

Correct. 



14 

Q. 

Is all of that accurate 

as 

you understand 

15 

it? 




16 

A. 

Yes. 



17 

Q. 

And were you aware that 

Mr. 

Fogel and 
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18 Mr. Hare were both plaintiffs' lawyers well-known in 

19 the plaintiffs bar? 

20 A. I'm sure I was, yes. 

21 Q. Okay. Had you been a trustee — well, you 

22 obviously had been a Board member before, but had you 

23 been a trustee of an organization like the Trust? 

24 A. No. 

25 Q. Had you had any experience with asbestos 
page 19 

page 20 

1 prior to your involvement with the Trust? 

2 A. No. 

3 Q. Did you have any experience with large mass 

4 tort situations prior to your involvement with the 

5 Trust? 

6 A. No. 

7 Q. When you became a trustee did you make any 

8 effort to familiarize — actually, strike that. 

9 Before you were appointed a trustee did you 

10 meet with anyone either from the plaintiffs bar or 

11 from Johns-Manville or from the court to discuss 

12 whether or not you might become a trustee? 

13 A. I can't remember specifically, but I 

14 wouldn't be surprised if I did. But, I mean, I can't 

15 remember, you know, whether I met with anyone from the 

16 plaintiffs bar or not right now. I'm sure — we did 

17 meet with people from Manville, but when those 

18 meetings occurred I just don't know. 

19 Q. Had you had any professional involvement 

20 with the Johns-Manville Company prior to your 

21 involvement with the Trust? 

22 A. No. 

23 Q. When you became a trustee did you make any 

24 effort to familiarize yourself with Johns-Manville's 

25 conduct with respect to asbestos? 
page 20 
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1 A. Well, I read a number of articles. I can't 

2 remember specifically what they were. 

3 Q. Did you read a book called Outrageous 

4 Misconduct? 

5 A. I might have. I don't remember doing it. 

6 Q. Based on your having read these articles 

7 and preparing yourself to be a trustee, would you 

8 agree that Johns-Manville had engaged in outrageous 

9 misconduct with respect to its asbestos? 

10 A. Well, it depends, I guess, what you mean by 

11 outrageous misconduct. There certainly seemed to be a 

12 lot of issues in terms of, you know, what they knew 

13 and when they knew it. 

14 Q. Did you feel that they had knowingly harmed 

15 people? 

16 A. I certainly felt that was an issue, that 

17 there was some evidence that they had known about the 

18 damage that asbestos could cause. 

19 Q. And were you aware that one of the reasons 

20 that the company went into bankruptcy was that it had 

21 started to be subjected to quite significant punitive 

22 damage verdicts because juries had been finding that 

23 it had knowingly harmed people? 

24 A. Yes. I was aware of that. 

25 Q. There was a plaintiffs' committee during 

page 21 
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1 the bankruptcy that was called the Asbestos Health 

2 Committee that was comprised of about 21 plaintiffs' 

3 lawyers. Had you had any prior involvement with any 

4 of the members of the, I will call it the AHC, prior 

5 to becoming a trustee. 

6 A. Not that I remember. You know, there may 

7 have been some meetings that took place prior to the 

8 starting of the Trust and when I officially became a 

9 trustee with members of that committee. I'm just not 

10 sure. 

11 Q. You were named the chairman of the Board of 

12 trustees. Do you recall why you were named the 

13 chairman? 

14 A. No. Although, you know, if you look at the 

15 people on the Board, there were lawyers and a banker 

16 and one person that presumably had some management 

17 experience and I thought that's probably why I was 

18 named chairman. 

19 Q. So as chairman you would have more of a 

20 management function than the other trustees? 

21 A. Yes. And that's really what I devoted my 

22 time and attention to. 

23 Q. Can you explain what you mean by that? 

24 A. Well, I was concerned with getting systems 

25 developed to process claims. I didn't really have 
page 22 
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1 familiarity with the legal issues, and didn't have the 

2 expertise that Don Blinken did to assess the financial 

3 condition of Manville. 

4 Q. That's actually consistent if you look at 

5 Exhibit 1, with the — 

6 A. Where is it? 

7 Q. I'm sorry. On page 3, the same page we 

8 were previously on, in the next paragraph. Ms. Houser 

9 writes: During the first seven months of 1987 several 

10 consulting organizations assisted the trustees in 

11 working on a range of complex issues and developing a 

12 strategy for designing and building this unique 

13 entity. 

14 Would that be a generally accurate 

15 description of what happened in the beginning of 1987? 

16 A. Well, again, I can't remember the times, 

17 you know. I do remember that we retained some 

18 outsiders to help us get the various systems set up. 

19 Q. Okay. And then Ms. Houser writes that: In 

20 October 1987, the trustees hired an executive 

21 director, Marianna S. Smith, formerly the executive 

22 director of the Association of Trial Lawyers of 

23 America, the country's largest plaintiffs bar 

24 association. 

25 A. Correct, 

page 23 

page 24 

1 Q. And you were involved — you agree with 

2 that statement, correct? 

3 A. Yes. 

4 Q. You were involved in the decision to hire 

5 Ms. Smith; is that right? 

6 A. Yes. 

7 Q. And were you aware at the time that she was 

8 a close personal friend of two of the trustees. 
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Mr. Fogel and Mr. Hare? 

A. I can't remember now, but I'm not surprised 
if you tell me that she was. 

Q. Right. Particularly, since both of those 

two individuals were prominent members of the 
plaintiffs bar? 

A. Plaintiffs bar, yeah. 

Q. Right. Judge Tyler, I don't know if you 
recall this from scanning his deposition, but he said 
that one of the factors that led to hiring Ms. Smith 
was because of her close personal ties to the 
plaintiffs bar. Would you agree with that? 

A. I was frankly looking for someone who could 
be a good manager for the organization and also 
understood the legal issues. So, I mean, that's why I 
found her an acceptable candidate. 

Q. I guess the question then is do you 

24 

25 

disagree — if you look at the bottom of page 3, 

Ms. Houser writes: Among the reasons for the choice 
of Smith as executive director of the Trust were: 

One, the asbestos plaintiff bar wanted someone they 
believed would understand the issues, the constituency 
and would be sympathetic to their view of appropriate 
asbestos claims procedures. Do you have any reason to 
disagree with that statement? 

A. Well, as I say, that wasn't what I was 
thinking about, but others might been. 

Q. Now, Ms. Smith brought with her a number of 
former ATLA employees, including David Austern, 

Ms. Houser and someone named Karin Croft. Were you 
aware that she was bring ATLA employees along with her 
to the Trust? 

A. Well, I'm sure I knew it at the time, that, 
you know — we didn't approve the selection of those 
employees, at least not all of them, but. 

Q. Right. Although — 

A. We certainly became aware of who they were. 

Q. Another just sort of interesting thing that 

Ms. Houser mentions is that in the decisions about 
whether or not to or where to locate the Trust 
headquarters, she says Sawhill's preference was that 
the Trust's office be halfway between his office and 

25 

26 

the White House. I was just wondering if you recalled 
why that was? 

A. I don't know. 

Q. Okay. You weren't visiting the White House 
a lot at that time? 

A. No. 

Q. Okay. 

A. That's interesting. 

Q. Ms. Houser then goes on on page 5 of her 

paper. Exhibit 1, to say about Ms. Smith that she is a 
person of strong will and charismatic personality. 

Her initial relationship with Sawhill was strained as 
he attempted to involve himself in the operational 
detail of the Trust. Smith, however, quickly and 
decisively made it clear to Sawhill and the rest of 
the Board of trustees that she was in charge of the 
Trust and that the Board's role was to serve primarily 
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18 as periodic advisors and overseers. As a result, 

19 Sawhill and the trustees disengaged themselves from 

20 close scrutiny of Trust operations. Is that basically 

21 correct? 

22 A. I wouldn't quite describe it that way. I 

23 would say initially I was concerned that we move 

24 forward to get these management systems in place. I 

25 wanted to make sure that she had the capabilities of 
page 26 

page 27 

1 doing that. As a lawyer, I wondered did she have that 

2 capability. Gradually she gained our confidence and 

3 the more of our confidence she gained the less we felt 

4 that we had to get into the minute details of how 

5 these systems were being implemented. And also she 

6 began hiring staff that had some of managerial 

7 capabilities that we were looking for. 

8 Q. So it's fair to say that over a period of 

9 time the trustees backed off from more direct 

10 management of the Trust? 

11 A. Yeah. Well, before we had an executive 

12 director we had to be more involved. After we had an 

13 executive director we hoped she would take over that 

14 responsibility and she did. 

15 Q. Okay. Did you understand that your 

16 obligation as a trustee was — your obligations as a 

17 trustee were governed by a fiduciary duty? 

18 A. Yes. 

19 Q. And you understand that was a very high 

20 standard for you to follow? 

21 A. Yes. 

22 Q. And there was a fiduciary obligation, for 

23 example, not to waste fund resources? 

24 A. Yes. 

25 Q. And I assume you took your fiduciary duty 

page 27 

page 28 

1 seriously? 

2 A. Yes. 

3 Q. You understood also that the Trust was 

4 assigned and assumed Johns-Manville's liability for 

5 asbestos health claims; is that correct? 

6 A. Yes. 

7 Q. And so we are not operating completely in 

8 the dark, I'm going to show you a page from — hang on 

9 one second, counsel — it's a page out of a previously 

10 marked exhibit. Exhibit 32. 

11 MS. MARMOR: That's the only page we will 

12 be working with here. Actually, I'm sorry. No, I 

13 don't need that. 

14 Q. If you see at the top of this page, and I 

15 will represent to you this is part of a packet of 

16 materials that went to the new trustees after the 

17 original Board had resigned and this is a portion of 

18 the Trust Agreement, which you will recall governed 

19 the duties of the Trust and the trustees. And it 

20 reads: To use — it's an obligation under the Trust 

21 Agreement. Quote, to use Trust assets to deliver 

22 fair, adequate and equitable compensation to bona fide 

23 asbestos health claimants and beneficiaries without 

24 overpaying or underpaying any claims, and with 

25 settlement to be preferred over arbitration, 
page 28 
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page 29 

1 arbitration to be preferred over resort to the sort 

2 system, and fair and efficient resolution of claims to 

3 be preferred over all else, end quote. 

4 I would like to just break that down a 

5 little bit and start by asking you — did you read the 

6 Trust Agreement before you became a trustee or when 

7 you became a trustee? 

8 A. I don't recall reading it, but I probably 

9 did. 

10 Q. Okay. The first line of this portion of 

11 the Trust agreement says: To use Trust assets to 

12 deliver fair, adequate and equitable compensation to 

13 bona fide asbestos health claimants. Would you agree 

14 that what that required was that the Trust resolve 

15 Manville liability only for asbestos-related injuries? 

16 A. You know, I frankly don't know. I agree 

17 with the statement that that's what we were trying to 

18 do as a Trust. What that required, I don't have much 

19 recollection of that right now. 

20 Q. Would it be fair to say that the obligation 

21 to pay — if you see the line where it says, without 

22 overpaying or underpaying any claims — that if the 

23 Trust were paying for something other than Manville 

24 liability that it was overpaying claims? 

25 A. Well, that — it certainly sounds that way. 

page 29 

page 30 

1 Q. Okay. Would you also agree that the 

2 obligation to pay only bona fide claims against 

3 Manville meant that the Trust couldn't just receive a 

4 claim and pay it without any investigation of the 

5 merits of that particular claim? 

6 A. That seems reasonable to me. 

7 Q. Okay. And the line that says that 

8 resolution must be on a fair and equitable basis, 

9 would you agree that that means that the Trust could 

10 not knowingly favor one like group of claimants over 

11 another like group of claimants? 

12 A. Well, I guess it depends what you mean by 

13 like group of claimants, but — well, I just don't 

14 know. 

15 Q. Do you believe that it was permissible for 

16 the Trust to discriminate between claimants? 

17 A. I really — you know, when you ask me these 

18 questions, there are probably situations that I, I 

19 can't think of right now. It's been a long time since 

20 I was thinking about Trust matters, and so, you know, 

21 you will just have to accept the fact that I can't 

22 answer them very accurately. 

23 Q. Okay. So is the answer that you don't know 

24 whether the Trust could discriminate? 

25 A. Yes. 

page 30 

page 31 

1 Q. Judge Tyler has testified that his 

2 understanding was that the Trust could not 

3 discriminate and I take it you don't have any basis to 

4 say that that is not correct? 

5 A. I have no — correct. 

6 Q. And then the final lines of the passage 

7 from the Trust Agreement essentially says that 

8 settlement was preferred over litigation. Would you 
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agree with that statement? 

A. Well, again, I don't remember what we 
decided as trustees, but it sounds reasonable now. 

Q. Okay. Do you recall that the Trust was — 
strike that. 

Do you recall that the Trust and the 
management of the Trust in 1987 and 1988 as the Trust 
was starting up made a lot of public statements about 
not wanting to be a litigation-driven organization? 

A. I don't recall that, no, but that certainly 
doesn't surprise me. 

Q. Do you believe that, in fact, the Trust did 
not want to be litigation-driven? 

A. Well, again you are asking me questions 
about something that's 12 years ago and I just don't 
remember. 

Q. Well, was there ever a time that you 

31 

32 

believed that the Trust could fairly and equitably and 
efficiently pay claims if it did so under the — 
substantially under the tort system rather than 
settling claims? 

A. Well, you see, you are asking me questions 
that as a member of the Board I relied on the lawyers 
on the Board to explain those things to me and I 
didn't have a lot of independent judgement about it. 

Q. Okay. Well, reading — if you go back to 
the line and it says: With settlement to be preferred 
over arbitration, arbitration to be preferred over 
resort to the tort system, and fair and efficient 
resolution of claims to be preferred over all else, 
would you agree with me, just reading those lines, 
that that expresses a preference for settlement over 
litigation? 

A. Yes. And it sounds reasonable to me. 

Q. Okay. Do you recall that the — well, I 

will represent to you that the bankruptcy plan that 
led to the formation of the Trust estimated that there 
would be 83,000 to 100,000 claims lodged against the 
Trust over its lifetime. I don't know if you have any 
independent recollection of that? 

A. No. 

Q. Okay. Does that sound roughly correct to 

32 

33 

you? 

A. I don't have really any way of knowing now. 

Q. Do you recall that the Trust expected tens 

of thousands of claims to come in the door? 

A. We certainly expected a lot. How many, I 

just don't know. 

Q. Okay. I'm going to ask you to turn to 

Exhibit 2, which is the claims resolution procedures. 

I didn't know if you wanted to take a chance to look 
at it, but I will represent to you these are part of 
the documents that governed the Trust at its inception 
and were negotiated as part of the Trust Agreement. 

In fact, if you look at the upper right hand corner it 
says Annex B to the Trust Agreement. 

A. Uh-huh. 

Q. And this was part of what the Trust was 

obligated to follow as part of the plan of 
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18 reorganization. 

19 A. Uh-huh. 

20 Q. Do you recall that under the claims 

21 resolution procedures, and if you look at paragraph 

22 A-2, orders of claims evaluation, the Trust was 

23 required to settle claims on a first-in, first-out 

24 basis? 

25 A. Well, I don't recall that, but I certainly 

page 33 

page 34 

1 see it here. 

2 Q. And you have no reason to disagree — 

3 A. No. 

4 Q. — that the Trust was obligated to settle 

5 claims on a first in, first out basis? 

6 A. Correct. 

7 Q. Something called the FIFO que; do you 

8 recall that term? 

9 A. No. 

10 Q. Then if you look at page 3 of Exhibit 2, 

11 under paragraph B-6, you see that it says — MSV 

12 stands for Manville Settlement Vehicle, which was what 

13 the Trust was called. 

14 A. Was called. 

15 Q. MSV shall evaluate each individual claim 

16 based upon all relevant factors of the traditional 

17 tort principles of damages of the state law applicable 

18 to the cause of action, which factors may include, and 

19 it lists a long list of individual factors that should 

20 be considered. 

21 Reading this, would you agree that 

22 essentially this is saying you should make an 

23 individual evaluation of claims based on a number of 

24 factors? 

25 A. Yes. 

page 34 

page 35 

1 Q. Okay. Would you agree that if the Trust or 

2 if the trustees believed that it could not meet any of 

3 its obligations under the Trust Agreement, that it had 

4 an obligation to inform the court? 

5 A. Well, you say could not meet its 

6 obligations. We didn't know what the obligations were 

7 going to be nor did we know what kind of revenues 

8 Manville was going to generate. So that's a pretty 

9 difficult question to answer. 

10 Q. I will tell you specific obligations. For 

11 example, if the Trust believed it could not 

12 individually evaluate claims, did it have an 

13 obligation to tell the court that? 

14 A. I wouldn't know. 

15 Q. If the trustees felt that it would not be 

16 able to fairly and equitably resolve all claims, did 

17 it have an obligation to tell the court? 

18 A. Well, you are asking me legal questions and 

19 I'm not a lawyer so I can't really answer these 

20 questions. 

21 Q. They are not legal questions in the sense 

22 that what I'm asking you is if you came to believe 

23 that there was — that you were not going to be able 

24 to follow the terms of the Trust Agreement — you see 

25 the term, it says fairly and equitably resolve claims, 
page 35 
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36 

and if you came to believe as a trustee that there was 
going to be some inequity in the way you were 
resolving claims, did you believe as a trustee that 
you had an obligation to inform the court? 

A. Well, I believed that if we felt we 
couldn't carry out the Trust Agreement, yes, then we 
should have — that we were required to tell the court 
that we couldn't carry out this agreement. 

Q. Okay. And that obligation to inform the 

court would supersede the political interests of 
Johns-Manville Corporation or the plaintiffs' lawyers; 
would that be correct? 

A. Yes. 

Q. Now — hang on one second. There were 

regular reports sent to the court during your time as 
a trustee; is that correct? 

A. Well, I don't remember that we sent 
reports, but I'm sure that we did. 

Q. Okay. Bear with me for one second here. 

MS. MARMOR: We are going to mark this as 
exhibit — we are going to start with the number 
Exhibit 60, because there have been some issues with 
marking exhibits in this case. 

(Defendant Exhibit No. 60 
was marked for 

36 

37 

identification.) 

BY MS. MARMOR: 

Q. Mr. Sawhill, I will actually trade you and 
you can give that copy to Ms. Marvin. I will give you 
an opportunity to scan this, but if you look at the 
last page, this is a document you signed on June 3rd, 
1988, and it is an interim report to the court by the 
trustees of the Manville Personal Injury Settlement 
Trust; is that correct? 

A. That's what it says it is and that looks 
like my signature. 

Q. Okay. And you would agree this was a 

report that the trustees made to the court about Trust 
operations — 

A. Yes. 

Q. — in June of 1988? If you would turn to 

page 6? Do you recall, if you read the first 
paragraph under Recent Trust Activities it says: 

During many of the 14 Trust — trustee meetings the 
trustees have discussed on both a legal and practical 
level the many potential conflicts which are presented 
by the Trust Agreement and the reorganization plan in 
general. In summary, the trustees have been concerned 
with the fact that their fiduciary, legal and moral 
obligations are as trustees of a grantor Trust which 

37 

38 

post-consummation will own most of the grantor, will 
be the grantors largest creditor and it will 
inevitably be in litigation with at least some of its 
beneficiaries. 

Do you recall these discussions about 
concerns about conflict of interest? 

A. No. 

Q. Okay. Do yo as you sit here today 
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recognize that there may have been problems for the 
Trust because on the one hand it was the largest 
shareholder of Johns-Manville Corporation, on the 
other hand it was going to be settling claims with 
claimants who had been harmed by Johns-Manville 
Corporation who you might end up in litigation with? 

A. That's what it says, so. 

Q. And do you understand those all to be 
conflict of interest problems that the trustees had to 
face? 

A. It sounds like they were, yes. 

Q. Let me ask you about Johns-Manville. Do 
you recall meeting with Johns-Manville in the start-up 
period of the Trust to discuss how the Trust and 
Johns-Manville would work together? 

A. We certainly met with Manville. I can't 
remember what we discussed in those meetings. 

38 

39 

Q. Do you have a general recollection of the 
extent to which Johns-Manville was interested in 
helping the Trust with its operations? 

A. No, I don't. 

Q. Okay. You can put that away for the 
moment. Now, we have already established that you 
understood that a lot of claims would be coming in the 
door against the Trust once it was consummated; is 
that correct? 

A. Yes. We were told that. 

Q. Okay. And did you have an understanding 
that claimants and their lawyers bore enormous ill 
will against Johns-Manville Corporation in the late 
1980s? 

A. I suspect we did, yes. 

Q. And did — and you understood, particularly 
based on some of the lawsuits that had been won prior 
to the bankruptcy, that claimants and their lawyers 
felt that the company had consciously exposed people 
to the hazards of their products? 

A. There certainly was ill feeling there, but, 
you know, again, I can't remember very much about, you 
know, how the plaintiffs felt or how Manville felt. I 
mean, it's been 12 years. 

Q. Right. But you must have had a general 
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understanding that there was enormous hostility to the 
company? 

A. There seemed to be hostility. 

Q. And this was essentially a vilified company 
in the public and among claimants? 

A. Well, if you say so. 

Q. You don't have any recollection? 

A. Well, I remember there was hostility I 

said. 

Q. Okay. If you look at — I'm sorry. If we 
can go back to Exhibit 60, on page 7, in the first 
full paragraph it says: During January 1988 in the 
course of Manville's cooperation with the Trust staff 
to provide information which the Trust will need post 
consummation, Manville attorneys gave the Trust's 
general counsel certain documents which pertain to 
Manville's knowledge of information concerning the 


http://legacy.library.ucsfSdu/tid/ttilti£&^<MVpcfridustrydocuments.ucsf.edu/docs/kngl0001 



18 dangers of exposure to asbestos and 

19 asbestos-containing products, the documents. 

20 Do you recall that about 16,000 documents 

21 were discovered that caused great consternation within 

22 the Trust and among the trustees in early 1988? 


23 


A. 

No. 

24 


Q. 

Okay. 

25 


A. 

It says 16 million here. 

page 
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1 


Q. 

16 million. That's correct. I apologize 


2 Even worse. I'm going to turn your attention to 

3 what's been previously marked as Exhibit 43. This is 

4 a letter — excuse me — a memo authored by David 

5 Austern to trustees of the Manville Personal Injury 

6 Settlement Trust dated February 8, 1988. You were one 

7 of the trustees at that time, correct? 

8 A. Yes. 

9 Q. And, actually, I should have established 

10 this earlier, but you were a trustee from the 

11 inception of the Trust up until late 1990 or '91; is 

12 that correct? 

13 A. Well, I can't tell you what the dates were, 

14 but I was from the inception, yes. 

15 Q. And you eventually resigned from the Trust? 

16 A. Yes. 

17 Q. Would you expect that you received this 

18 memorandum from Mr. Austern at or about the time that 

19 it was authored? 

20 A. Yes. I suspect so. 

21 Q. Okay. And do you see that it says at the 

22 beginning this memorandum concerns certain documents 

23 which have come to my attention, the contents of which 

24 threaten the survival of the Trust? Does this in any 

25 way refresh your recollection about new documents 
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having been discovered early on in the Trust? 

A. No. 

Q. Would you have paid attention to a memo 

like this that said that documents had come to light 
which threatened the survival of the Trust? 

A. I suspect I would have, yes. 

Q. Okay. If you look — I will represent to 

you that, indeed, a large number of documents were 
discovered that Johns-Manville had not previously made 
available to plaintiffs in litigation and that this 
memorandum details some of what was learned about 
these documents from Mr. Austern's review. And I will 
turn you to page 6 of Exhibit 43. At the bottom of 
the page Mr. Austern writes: While it is not my 
intention to be an alarmist, I believe the documents 
evidence corporate irresponsibility of a magnitude 
which is understated in Outrageous Misconduct. And 
you're aware that Outrageous Misconduct is a book that 
was written by Paul Brodeur about the conduct of 
Johns-Manville over time with regard to asbestos? 

A. I'm not aware of that, but. 

Q. Okay. Will you accept that representation? 

A. Sure. Yeah. 

Q. The contents and tone of the documents 
demonstrate that Manville officers, directors and 
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page 43 

1 employees, including some present employees, held 

2 secret information that had it been revealed would 

3 have prevented the deaths of thousands of people. Do 

4 you see that there? 

5 A. Yes. 

6 Q. Assuming that you did read this at the 

7 time, would this have been the kind of information 

8 that would have concerned you? 

9 A. Yes. 

10 Q. Okay. If you would turn back to page 5, 

11 Mr. Austern writes in the second paragraph from the 

12 top: Note that the appeal of the plan pending in the 

13 Second Circuit argues, among other things, that the 

14 Trust is under-funded. In light of the newly 

15 discovered documents, the contents of which are 

16 apparently unknown to appellant counsel, there is even 

17 stronger evidence that the Trust is under-funded. 

18 Do you recall was that a concern that the 

19 trustees had, that maybe there wouldn't be enough 

20 money to pay claimants? 

21 A. Well, we didn't know because we didn't know 

22 how many claimants we were going to get nor did we 

23 know the value that would be generated from the 

24 Manville asset. 

25 Q. So it was a poss — 

page 43 

page 44 

1 A. It was certainly a possibility, yes. 

2 Q. If you look at page 4 of Exhibit 43, 

3 Mr. Austern describes, for example, in paragraph two, 

4 he says: The documents noted above, however, show 

5 corporate knowledge of the dangers associated with the 

6 exposure to asbestos dating back to 1934. In 

7 addition, the plaintiffs bar will probably take the 

8 position, not unreasonably, that the documents are 

9 evidence of a corporate conspiracy to prevent asbestos 

10 workers from learning that their exposure to asbestos 

11 could kill them. 

12 One employee of Manville who co-authored a 

13 30-year-old document which is among the group of 

14 documents described above was told by Manville chief 

15 of litigation to hire his own lawyer after the 

16 document came to light because it was the opinion of 

17 the chief of litigation that the employee would be 

18 indicted for manslaughter. 

19 He then says: It is impossible in summary 

20 form to describe even the few documents I have seen or 

21 the summaries I have read. Subject to a later 

22 correction based on my review of further documents, it 

23 is my present opinion that at the very least the 

24 documents in question will result in: A, 

25 substantially higher values for all personal injury 
page 44 

page 45 

1 claims made against the Trust; and, B, potentially 

2 much higher values for all co-defendant claims made 

3 against the Trust. 

4 Now, was the concern or was there a concern 

5 that if claim values rose, that, again, the Trust 

6 would not have enough money to pay all claims? 

7 A. Well, certainly the higher the claim 

8 values, the less we were going to — the less 
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opportunity we would have to pay all the claims. But, 
you know, again these are sort of hypothetical 
questions because I can't really tell you what we knew 
at this time about the value of the Manville asset or 
the number of claims we thought were coming in. 

Q. Right. And fundamentally the problem was 
that because you didn't know what claim values were 
going to be and you didn't know how many claims were 
really going to come in the door, there was a 
possibility that you were not going to have enough 
money to pay the claims? 

A. Well, sure. That was a possibility. 

Q. Right. Right. Now, you mentioned — we 
are done with that document. You can put it away. 

You mentioned earlier that you recalled 
that you may have met with some of the members of the 
plaintiffs bar as a trustee. I'm going to mark 

45 
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Exhibit 61, an agenda and speech for a June 24th, 1987 
AHC meeting. 

(Defendants Exhibit No. 61 
was marked for 
identification . ) 

BY MS. MARMOR: 

Q. Once again I will trade you. You can give 
that it Ms. Marvin. And I will ask you do you recall 
meeting — generally, do you recall meeting with the 
AHC, the asbestos health claimants committee? 

A. Well, I know we met with some members, but 
I don't recall the meetings. 

Q. Do have any reason to believe that you were 
not at a meeting on June 24th, 1987 with members of 
the AHC? 

A. No. It sounds like I was. 

Q. And the AHC again was a group of plaintiffs 

lawyers who had been involved in negotiating the plan 
of reorganization? 

A. Yes. I assume so from what you say. 

Q. Okay. And, actually, if you look on the 
second page of Exhibit 61, it is remarks for Dr. John 
Sawhill. That's you? 

A. Correct. I see. 

Q. And at the end of the second paragraph is 

46 

47 

the statement: The Trust is designed to settle 
claims, not to litigate them. That is the central 
theme of all our work. We were talking a little bit 
earlier — 

A. Yes. 

Q. — about whether or not you understood the 

primary goal was to settle, not to litigation. Would 
this suggest to you that at least at the time you 
understood that the Trust was, in fact, designed to 
settle, not to litigate claims? 

A. It sounds like it. 

Q. Okay. Bear with me for one moment. If you 

would turn to page 3 of your remarks, you stated: To 
meet our commitment to fair, equitable and consistent 
settlements within these time lines will require a 
major collaborative effort among us. We will have to 
build trust and confidence to make these procedures 
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work in the way they were intended. What we are 
proposing is a departure from the typical claims 
negotiation process. You will here the words 
cooperative and collaborative over and over again 
because we believe that the success of the offer 
exchange process depends upon the translation of these 
words into concrete action. 

Would it be fair to say that one of the 

47 

48 

things that the trustees were trying to do in meeting 
with plaintiffs' lawyers even before consummation was 
develop an atmosphere in which you could get the 
cooperation of the plaintiffs bar in running the Trust 
settlement process efficiently? 

A. Well, I don't remember what we were trying 
to accomplish, but it sounds that way from reading 
this paragraph. 

Q. Now, I'm done with that document as well. 
You probably don't have an independent recollection of 
this, and I will show you something hopefully to 
refresh it, but do you recall that the Trust made the 
decision to settle a certain type of claim even before 
consummation of the Trust and those claims were called 
Pre-C or Pre-Consummation claims? 

A. I certainly remember the expression Pre-C 
claims. But what we decided about that I just don't 
know. 

Q. Okay. I will turn you to — I think I have 
got the wrong Exhibit Number here — exhibit — what's 
previously been marked as Exhibit 4. Don't worry. I 
will direct you to specific pages. 

A. Okay. 

Q. That's a long document. If you look at 

page — well, first, this is trustee meeting minutes 

48 

49 

dated April 18th, 1988 and do you see that you were 
present at this trustee meeting? 

A. Correct. 

Q. If you turn to page 2 of these minutes, it 

says at the bottom paragraph: Mr. Loehr reviewed the 
executive summary of policies for settling 
pre-bankruptcy claims during the Pre-C period, 
attached hereto as Exhibit A. The trustees agreed to 
the policies outlined therein, with the exception of 
the requirement that all synopsis sheets be received 
prior to initiation of negotiation. 

Would you agree that this indicates that 
the trustees agreed to follow certain policies in 
order to settle pre-bankruptcy claims during what they 
called the Pre-C period? 

A. It sounds like it, because there were 
policies for settling pre-bankruptcy claims. So if we 
agreed to these policies, it sounds like we were 
concerned about those specifics out of the plans. 

Q. And if you flip to the end of the minutes, 
they go up to page 9, and then we are going to go to 
the very next page after that. 

A. Policies? 

Q. Yes. 

A. This? 

49 
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1 Q. Yes. That's right. That's Exhibit A to 

2 the April 1988 Board minutes and it's entitled 

3 Policies for Settling Pre-Bankruptcy Claims During the 

4 Pre-C Period. 

5 If you look at the introduction, it says: 

6 This executive summary highlights key provisions — 

7 oh, I'm sorry. This executive summary highlights key 

8 provisions of the strategic plan developed by the 

9 Trust to settle some 17,000 pre-bankruptcy claims 

10 prior to consummation date. And as you read that do 

11 you understand that essentially the Trust was planning 

12 to go ahead and settle these roughly 17,000 

13 pre-bankruptcy claims prior to consummation? 

14 A. That's what it sounds like from the 

15 document, yes. 

16 Q. Okay. Do you recall that the plaintiffs 

17 committee, the AHC, had pushed for the Trust to settle 

18 the Pre-C claims prior to consummation as a sign of 

19 good faith? 

20 A. I don't recall that, no. 

21 Q. Okay. Hang on to that, but I'm going to 

22 refer you to Exhibit 36, page 2. This is a letter 

23 from Thomas Henderson, Ron Motley and Robert Steinberg 

24 as selected counsel for the beneficiaries under the 

25 Manville plan of reorganization dated April 2, 1990. 
page 50 

page 51 

1 First, let me ask do you remember those individuals? 

2 A. I remember the name of Ronald Motley, but I 

3 don't remember them specifically. 

4 Q. Do you recall that Mr. Motley was one of 

5 the prominent plaintiffs' lawyers? 

6 A. Yes. 

7 Q. Okay. On page 2 under the number 3 where 

8 it says: You adopted our recommendation that the 

9 Trust make efforts to settle prepetition cases prior 

10 to consummation in order to clear the trial docket and 

11 develop good will with the constituency. Do you see 

12 that line? 

13 A. Yes. 

14 Q. Do you have any reason to believe that 

15 that's incorrect? 

16 A. No. 

17 Q. Okay. All right. We are done with that. 

18 Going back to Exhibit 4 to the policies — actually, 

19 let me ask you a different question. Are you aware 

20 that members of the asbestos health committee held the 

21 majority of the Pre-C claims? 

22 A. No. 

23 Q. Okay. Sorry to jump back and forth here. 

24 I'm going to show you what's been previously marked as 

25 Exhibit 24. This is a letter from David Austern to 
page 51 

page 52 

1 Dean Frank Macchiarola at the Cardosa School of Law. 

2 Are you aware that Mr. Macchiarola is currently a 

3 trustee of the Manville Trust? 

4 A. No. 

5 Q. Okay. Were you aware that Mr. Macchiarola 

6 wrote a law review article about the history of the 

7 Manville Trust and how it got into the pickle that it 

8 did? 


http://legacy.library.ucsfSdu/tid/ttilti£&^<MVpcfridustrydocuments.ucsf.edu/docs/kngl0001 



9 A. No. 

10 Q. Okay. If you look at the bottom paragraph 

11 of Mr. Austern's letter, and I will represent to you 

12 that Mr. Austern was writing to Mr. Macchiarola, 

13 providing him with background information and reaction 

14 to a first draft or an early draft of 

15 Mr. Macchiarola's article. He says: In our case the 

16 unfairness was particularly perverse. On page C-383 

17 of the Manville Corporation Second Amended and 

18 Restated Plan of Reorganization is a list of the 

19 asbestos health claimants committee consisting of 20 

20 asbestos health plaintiffs lawyers. Without 

21 exception, these lawyers represented most of the 

22 17,000 claimants who filed lawsuits against Manville 

23 prior to August 26th, 1982. The plan of 

24 reorganization insofar as it disposed of pending 

25 asbestos health claims was in large measure written by 


page 52 
page 53 

1 and supported by the asbestos health claimants 

2 committee. 

3 And then he has a long passage in which he 

4 cites a portion of the claims resolution procedures. 

5 And then he characterizes what that statement says. 

6 He says: Thus, the Manville plan called for 100 

7 percent payment to the clients of the attorneys who 

8 were members of the committee. The appearance of this 


10 



Did Mr. Austern ever raise, to your 


11 

recollection, concerns about paying Pre-C claims 

to 

12 

plaintiffs 

counsel that he thought were engaging 

in 

13 

self-dealing? 


14 

A. 


I don't recall it, but he might have. 


15 

Q. 


Okay. You have no recollection of that 

16 

though? 




17 

A. 


No. 


18 

Q. 


Do you have any recollection of being 


19 

concerned 

about what it meant to be paying the - 

- 

20 

paying 

out 

these claims early to lawyers who had 

had a 

21 

hand in 

writing the plan of reorganization? 


22 

A. 


Oh, no. 


23 

Q. 


Okay. We are done with that document 

. 

24 



THE WITNESS: Could I excuse myself? 


25 



MS. MARMOR: Absolutely. Any time you want 

page 
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54 




1 

to take 

a 

break, you are free to do so. 


2 



VIDEOGRAPHER: Going off the record. 

The 

3 

A 

time is 

11 

:16 and 8 seconds. 


4 

5 

6 

7 

8 



(Recessed at 11:16 a.m.) 

(Reconvened at 11:35 a.m.) 




VIDEOGRAPHER: The time is 11:35 and 

47 

9 

seconds 

. 

We are now back on the record. 


10 



BY MS. MARMOR: 


11 

Q. 


All right. Mr. Sawhill, we just took 

a 


12 little break so let me re-orient you. 

13 A. Okay. 

14 Q. We were talking about policies for settling 

15 pre-bankruptcy claims during the Pre-C period. And if 

16 you would turn to those policies in Exhibit 4. I'm on 

17 page 1, which I think is where you are as well; is 
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18 

that 

right? 



19 


A. 

Yes . 



20 


Q. 

Essentially, would you 

agree 1 

with me that 

21 

this 

was laying out a plan for how 

to go 

forward and 

22 

settle 

those Pre-C claims? 



23 


A. 

Yes. 



24 


Q. 

And if you look at the 

second 

paragraph on 

25 

page 

1, 

it says: The information 

on the 


page 
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page 

55 






1 pre-bankruptcy claims will be limited and because of 

2 the desire to settle these claims quickly wherever 

3 possible they will be evaluated by an application of 

4 the Manville share. The Manville share is based on a 

5 consideration of historic settlement values within 

6 which the Trust should be able to fairly settle cases. 

7 And, basically, in reading this would you agree with 

8 me that what essentially the Trust was planning to do 

9 was to figure out based on historical settlement 

10 values what portion of those settlements would be 

11 attributable to Manville? 

12 A. I don't recall the discussions at the time, 

13 but that's what this sounds like. 

14 Q. Okay. And that would essentially be kind 

15 of like a market share approach to settling the 

16 claims; would that be right? 

17 A. Well, when you say a market share, I don't 

18 know what you mean by that. 

19 Q. Well, do you recall that there were other 

20 co-defendants? 

21 A. Correct. 

22 Q. And they would have been other 

23 manufacturers of asbestos products? 

24 A. Right. 

25 Q. And in many cases claimants might be 
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56 

exposed to a number of different — 

A. Correct. 

Q. — asbestos products? And so when they are 
talking about Manville share, they are talking about 
the portion that's related to Manville rather than the 
other asbestos co-defendants? 

A. Yes. 

Q. Okay. Was there any discussion at the time 

about whether simply taking a Manville share approach 
was consistent with the obligation under the claims 
resolution procedures to pay only bona fide claims 
based on individual evaluation? 

A. I don't recall. 

Q. Okay. Would you — 

A. It might have been. 

Q. I'm sorry. Go on. 

A. No. 

Q. Would you regard taking a essentially 

Manville share approach to be consistent with the — 
excuse me. Would you regard settling a claim based 
purely on Manville share to constitute an individual 
evaluation of a particular claimant's claim? 

A. Well, again, you know, these words have a 

special meaning and I can't tell you what they mean 
today. 


page 56 
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1 Q. Well, do you understand what — you recall 

2 we looked at the claims resolution procedures? 


3 


A. 

Right. 

4 


Q. 

And it required that individual evaluation 

5 

be 

made? 


6 


A. 

Correct. 

7 


Q. 

Based on a number of factors? 

8 


A. 

Correct. 

9 


Q. 

Would you at least agree with me that 

10 

basing a 

settlement only on Manville share didn't take 

11 

into account any of those other factors? 

12 


A. 

Well, if it was only Manville share, that 

13 

would be 

correct. 

14 


Q. 

Okay. Now, I will represent to you that 

15 

the 

plan 

of reorganization assumed an average 

16 

settlement value of $25,000 per claim. Do you have 

17 

any 

recollection of that? 

18 


A. 

No. 

19 


Q. 

Okay. Will you accept my representation 

20 

for 

purposes of my questions? 

21 


A. 

Sure. 

22 


Q. 

Okay. David Austern has testified that as 

23 

of 

the time of these Board minutes of this Board 

24 

meeting 

in April 1988, he and others at the Trust knew 

25 

it 

was not going to be possible to settle claims at an 

page 
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1 

average 

of $25,000 per case. Do you recall him ever 

2 

telling 

you that? 

3 


A. 

No. But he might have. 


4 Q. Do you recall that once the negotiations 

5 began on the Pre-C claims that it quickly became 

6 apparent that claims were not going to be settling at 

7 anywhere near $25,000 average per claim? 

8 A. I don't recall. 

9 Q. Do you recall that, in fact, the average 

10 settlements of Pre-C claims were higher than $25,000? 

11 A. I don't recall. 

12 Q. Okay. We will look at some documents for 

13 that then. If you will take a look — I think at the 

14 moment we are done with that. 

15 I will show you what's been previously 

16 marked as Exhibit 15. These are June 13th, 1988 Board 

17 minutes of a meeting of the trustees at which again 

18 you were present, correct? 

19 A. Correct. 

20 Q. And that's, obviously, a couple of months 

21 after the April meeting? 

22 A. Yes. 

23 Q. And at this point some Pre-C claims had 

24 already been — the Trust had started to settle Pre-C 

25 claims. And I will turn you to page 5 of Exhibit 15. 
page 58 

page 59 

1 In the third paragraph do you see where it says: Lead 

2 by Mr. Loehr, chief claims officer, the trustees next 

3 discussed the Trust's progress in settling 

4 pre-bankruptcy claims? And would you agree with me 

5 that the entry thereafter indicates that the Trust 

6 had, indeed, started to settle Pre-C claims at this 

7 point? 

8 A. That's what it says. 
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9 Q. Okay. If you will turn to page 6 of 

10 Exhibit 15, in the first full paragraph it says: In 

11 regard to average settlement amounts, Ms. Smith 

12 mentioned that Bob Steinberg and other AHC members had 

13 a friendly argument with her in New York last week 

14 that $45,000 per case is the average worth. She also 

15 raised the question that some clarification of the 

16 definition of future cases might be called me. 

17 At this point Mr. Hare and Mr. Fogel, and 

18 they were the two former — excuse me, the two 

19 plaintiffs lawyers on the Trust or on the Board of 

20 trustees, mentioned that they felt Trust staff should 

21 be careful about not leaving the impression that the 

22 Trust was discounting the present cases in order to 

23 leave funds available for future claimants. This was 

24 not the philosophy as incorporated in the plan. The 

25 trustees were unanimous in supporting this position, 
page 59 

page 60 

1 Is this consistent with the notion that you 

2 couldn't favor one group of claimants over another? 

3 A. Well, I, as I say, I don't recall any of 

4 this discussion, so that's sort of a hypothetical 

5 question now. I don't really know. 

6 Q. Reading it today with the understanding 

7 that the Trust Agreement requires fair and equitable 

8 settlement of claims, would you say that this is 

9 consistent with the notion that you can't essentially 

10 favor one group or another when you are settling 

11 claims? 

12 A. Well, it all depends on what you mean by 

13 fair and equitable and it also depends on whether this 

14 group was some kind of a special group or not. 

15 Q. All right. Would you say that what 

16 Mr. Hare and Mr. Fogel appear to be suggesting here is 

17 that you can't pay the present claimants less in order 

18 to save money for the future claimants or at least 

19 leave the impression that you are doing that? 

20 A. That's what this sounds like. 

21 Q. Okay. And the present claimants at this 

22 time were, that they were talking about, were the 

23 Pre-C claimants, the approximately 17,000 Pre-C 

24 claimants? 

25 A. I assume that's right, yes. 

page 60 

page 61 

1 Q. Okay. Now, Mr. Austern has testified that 

2 by the summer of 1988, and this falls generally in the 

3 summer of 1988, he had concluded that the Trust would 

4 not have enough money to pay all claims even after 

5 Johns-Manville stock was sold. Did he tell you that 

6 at the time? 

7 A. I don't recall. 

8 Q. Okay. Do you recall that that notion being 

9 a concern by the summer of 1988, i.e., that even after 

10 you sold all the stock there still would never be 

11 enough money to pay all claimants at a hundred 

12 percent? 

13 A. Well, as I have said previously, we were 

14 always concerned about whether there would be enough 

15 funds available, but I can't recall specifically the 

16 nature of our concern. 

17 Q. Okay. I'm now going to refer you to — oh. 
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actually, I'm sorry. Let's go back to the April Board 
meeting minutes. And that is Exhibit 4. If you would 
turn, there was a — I will have to give you the bates 
stamp number at the bottom because these are not 
numbered pages. But if you would turn to 
CRMC 0131147. 

A. I have got it. 

Q. This is an exhibit to the April Board 

61 

62 

meeting that reflects essentially that a report was 
made to the trustees about the financial performance 
expectations of the Trust; is that correct? 

A. Yes. 

Q. And if you will turn then to — and they 

are still not numbered — 131159. 

A. Yes. 

Q. And you see that at the top this is part of 

the same report and it says: Increases in the average 
cost per claim caused significant decreases in total 
claims paid. 

A. Correct. 

Q. And it then lists a chart that lists a 

number — it has number of claims paid, and it shows 
how many claims can be paid at different average 
costs; is that correct? 

A. That's what it appears to be, yes. 

Q. And what this is essentially, it runs 

through at an average cost of $15,000 per claim to as 
much as an average of $40,000 per claim; is that 
correct? 

A. Correct. 

Q. And what this chart essentially told the 

trustees was the more you pay for a claim — the more 
that average cost of claims goes up the fewer claims 
62 
63 

you are going to be able to pay; is that right? 

A. Correct. 

Q. And that's pretty common sensical? 

A. Yes. 

Q. And, in fact, at an average of $40,000 per 

claim the Trust was projecting they'd only be able to 
ever pay out 94,000 claims versus at an average of 
$25,000 they thought they could do 140,000 claims; is 
that right? 

A. Well, I don't know. You said the Trust was 
projecting. I don't know who was make these 
projections or who prepared this chart or what they 
based it on. But this does make the point that 94,000 
claims could only be paid at 40,000 a claim and 
140,000 could be paid at 25,000 a claim. Whether that 
was — the point I'm trying to make is whether that 
was a Trust projection or, you know, what that was 
based on I have no idea. 

Q. But this is the information that was made 
available to trustees at the time that they were 
making the decision to settle Pre-C claims; would that 
be right? 

A. Well, that's what this document says. I 
don't recall. 

Q. But you have no basis to believe that this 
63 
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6 4 

was not presented to the trustees? 

A. Correct. 

Q. Okay. And assuming that this is indeed 

correct, what this was representing was the common 
sensical notion that you wanted to keep average claim 
costs down so that you could pay the largest number of 
people; would that be right? 

A. Yes. 

Q. Okay. Then if you look at the next page 
after that — 

A. Yes. 

Q. It says: Increasing average claim costs 

also affects the year of the fiscal crisis, and it 
goes over essentially when the Trust would be in 
fiscal crisis over a number of years. Do you see 
that? 

A. Yes. 

Q. Was it a concern at the Trust at the time 
that the Trust indeed would be facing a year of fiscal 
crisis in the near term? 

A. Well, I don't recall that it was, but this 
certainly seems to indicate that. 

Q. All right. We are done with that. Now, if 
we could go back to Exhibit 16, which was the June 
Board minutes? I think that's the one you have got 

64 

65 

open there? 

A. Yes. 

Q. If you will go to page 505292 — oh, I'm 
sorry. That wasn't Exhibit 16. I haven't give you 
Exhibit 16. I apologize. 

This is another monster document. I 

apologize. 

A. Okay. 

Q. If you look at Exhibit 16, which has been 
previously marked, in the upper right-hand corner it 
says. Trustee Presentation. I don't know if it got 
cut off? 

A. No. I see. 

Q. It says: Trust financial performance. 

Analysis and implications of latest projections. This 
is now we are in October of 1988. Do you see that 
date? 

A. Yes. 

Q. So this is, oh, about six months after the 

Pre-C claims had been approved to be settled; is that 
right? 

A. Correct. 

Q. Okay. And if you take a look at the 
document, it's essentially saying — would you agree 
with me that what this document is presenting is what 

65 

66 

do we know now that we have settled a bunch of Pre-C 
claims? 

A. Well, I haven't looked through it, but. 

Q. All right. Why don't we take a look at a 

couple of pages and see if we can get to that result. 
If you look at the very first page of the 
presentation, it refers back to the picture that was 
presented in April. 
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9 A. Uh-huh. 

10 Q. It says: The April presentation reviewed 

11 the Trust's expected financial performance and the 

12 implications of this performance, correct? 

13 A. Yes. 

14 Q. And then at the bottom in bold italics it 

15 says: However, recent Pre-C experience has increased 

16 some concerns. Do you see that? 

17 A. Yes. 

18 Q. And would you agree with me that that 

19 indicates that at least one purpose of this 

20 presentation is to talk about concerns raised by the 

21 Pre-C experience? 

22 A. That's what it says, yes. 

23 Q. Okay. If you will go to page 505292. Do 

24 you see those bates stamp numbers? 

25 A. Yes, I do. 

page 66 

page 67 

1 Q. Do you see the heading The Most Important 

2 Piece of New Information? Excuse me. Can you hold on 

3 one second? Can you close that door? 

4 - - - 

5 (Discussion off the Record.) 

6 - - - 

7 BY MS. MARMOR: 

8 Q. At the top of page 505292 it says: The 

9 most important piece of new information is the average 

10 cost per claim. It says: The projected average in 

11 April was $22,300. Now, if you go to the next page, 

12 the next presentation slide says: The Trust's actual 

13 Pre-C experience includes a much higher average. The 

14 average cost per claim is listed as $37,500. They 

15 list as settled 9,616 claims, with a total committed 

16 liability of 360 million dollars. Would you agree 

17 with me that these slides indicate that there was a 

18 quite significant increase in the average than 

19 expected in April? 

20 A. They certainly appear to. 

21 Q. Okay. And you had been told in April that 

22 if there were significant increases, that could have 

23 an impact on the number of claims that could be 

24 settled over the long term; is that right? 

25 A. Correct, 

page 67 

page 68 

1 Q. Do you recall that the Trust started out 

2 with only about 500 million dollars in cash? 

3 A. I don't remember. 

4 Q. If that is the case, would you agree that 

5 the total committed liability of 360 million by 

6 October of 1988 had gone a long way to exhausting what 

7 cash the Trust had to start up with? 


8 

A. 

360 is a significant percentage of 500, 

9 

yes. 


10 

Q. 

You don't have to be an economist to know 

11 

that? 


12 

A. 

Right. 

13 

Q. 

Now, if you will turn to 505307 of Exhibit 

14 

16 — 


15 

A. 

Yes . 

16 

Q. 

It says: There will be major inequities in 

17 

the payment 

of Pre-C and early Post-C claimants. And 
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18 they say payment waiting period from time of 

19 settlement. Pre-C settlements, less than one year. 

20 Early Post-C que, up to 24 years. Does that indicate 

21 to you that essentially because of the situation the 

22 Trust found itself at that time there would be a real 

23 difference between the treatment of Pre-C claimants 

24 and Post-C claimants? 

25 A. Again, the difference between one and 24 is 

page 68 
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1 significant. 

2 Q. Right. The Pre-C claimants would get their 

3 money right away; the Post-C claimants would have to 

4 wait many, many years to get their money? 

5 A. That's what it sounds like from looking at 

6 this document. 

7 Q. Okay. Did that raise — well, strike that. 

8 If you turn to the next page, they explain 

9 that this inequity results from a mismatch of assets 

10 and liabilities. And would you agree with me that in 

11 the English language what that means is you didn't — 

12 you had too much liability and not enough money? 

13 A. That's what it sounds like. 

14 Q. Okay. And if you turn to page 310, 505310, 

15 which I guess is a couple of pages from there, it 

16 says: To some up, prospects for the claimants are not 

17 encouraging. We always knew we would have a problem 

18 paying the futures. Now we know we have a serious 

19 problem paying the presents. The plan treats Pre-C 

20 claimants much better than the Post-C claimants. It 

21 will take over 30 years to pay off the first 80,000 

22 Post-C cases. 

23 From your perspective, is this the kind of 

24 thing that as a trustee who is obligated to treat 

25 claimants equitably and fairly, that this was a way 
page 69 
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1 of — given that they are talking about inequities 

2 between claimants, was that a concern for you? 

3 A. It possibly was. Again, I can't remember 

4 how we dealt with that, but there certainly are 

5 differences between the way Pre-C and Post-C claimants 

6 would be treated. 

7 Q. Right. And given what we have seen today, 

8 which is the Trust Agreement does require equitable 

9 treatment of claimants, at least from a — as you sit 

10 here today would you agree that that raises 

11 problematic implications when you are being given 

12 information that, in fact, claimants are going to be 

13 treated inequitably? 

14 A. Well, there are clearly differences between 

15 the way the two classes were going to be treated, 

16 according to the information in the documents you have 

17 given me. And this means that, you know, that 

18 obviously was something that we had to think about as 

19 trustees. 

20 Q. Okay. If you go to page 319 — sorry — 

21 505319 of Exhibit 16, what was recommended in terms of 

22 a solution is laid out on this page. It says: 

23 Implementation of a solution can be effected in one of 

24 three ways. First, modification of the — I'm sorry. 

25 Are you with me? 
page 70 
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1 A. I have got it. 

2 Q. Modification of the plan. Second, 

3 voluntary compliance on the part of Manville and the 

4 plaintiffs bar. And third, a Trust bankruptcy. 

5 Do you recall which, if any, of these 

6 solutions you followed? 

7 A. I don't recall, no. 

8 Q. Okay. I will represent to you that the 

9 Trust did not go bankrupt or did not declare 

10 bankruptcy and that there was no effort at the time to 

11 modify the plan and that from all available evidence 

12 it looks as if the second option was chosen, which 

13 was, essentially, voluntary compliance and cooperation 

14 from Johns-Manville and the plaintiff bars. Was there 

15 any discussion after this meeting or during this 

16 meeting that you recall about delaying consummation of 

17 the plan to deal with the inequities that were likely 

18 to ensue by paying the Pre-C claimants? 

19 A. I don't recall. 

20 Q. Do you have any memory at any time of 

21 thinking it was a bad idea to consummate the plan 

22 given what you knew in October of 1988? 

23 A. I don't remember. 

24 Q. Do you recall issuing from the Trust, do 

25 you recall whether the Trust issued any public 
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1 statement warning claimants of the likely inequities 

2 that would ensue from consummation? 

3 A. I don't recall. 

4 Q. Do you recall issuing any formal statement 

5 to Judge Lifland at the bankruptcy court about the 

6 inequities that were being reflected in this 

7 presentation? 

8 A. I don't recall. 

9 Q. Do you recall that Judge Tyler announced 

10 his resignation in October of 1988, one day after the 

11 Board meeting at which this information was presented? 

12 A. Well, I don't recall. I know he resigned 

13 at some point, but when it was I don't know. 

14 Q. Okay. Do you recall that his resignation 

15 was to be effective on November 25th, 1988, three days 

16 before consummation of the Trust? 

17 A. I don't recall. 

18 Q. Judge Tyler testified that he resigned 

19 because he was worried the Trust would not be able to 

20 fulfill its mission and the plan would not work. He 

21 said that in his testimony. Did you see that? 

22 A. When I was skimming through it I recall 

23 that he talked a little bit about his resignation, but 

24 I can't remember specifically what he said. 

25 Q. Well, one of the things he said is that he 
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1 believed there would not be enough money to pay all 

2 claimants at the time that he resigned. Is that 

3 consistent with your recollection? 

4 A. Well, as I say, I don't really recall. 

5 Q. Mr. Austern has testified that by this 

6 time, October of 1988, he was absolutely certain that 

7 there was not going to be enough money to pay all 

8 claimants against the Trust. Did he share those 
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9 concerns with you? 

10 A. He might have. I don't remember. 

11 Q. Do you remember what your thinking was one 

12 way or the other in October of 1988 about whether or 

13 not the Trust was, in fact, going to be able to pay 

14 all claims against it based on the information that 

15 had come in thus far? 

16 A. I don't remember, no. 

17 Q. Would you agree that the decision to 

18 proceed to consummate the Trust was a significant one? 

19 A. Well, when you say consummate the Trust, 

20 you will have to define that for me. 

21 Q. The Trust started, opened its doors prior 

22 to final approval of the plan of reorganization and it 

23 was not until all appeals had been exhausted that the 

24 Trust was — it's a legal term — was consummated, 

25 meaning that you could actually start paying out the 
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1 money that you had committed to pay. And that 

2 consummation date was November 28, 1988. 

3 And my question to you is based on the 

4 information you had about a month before consummation 

5 that there was a much higher claim cost, average claim 

6 cost that the Trust was seeing in the Pre-C claims, 

7 consummation meant that you were going to have to 

8 start paying out that money. Did you regard or do you 

9 regard the decision to go ahead and consummate the 

10 Trust under those circumstances to be a significant 

11 one? 

12 A. Well, as we talk about it today it sounds 

13 significant. What I don't recall is what we thought 

14 at the time. 

15 Q. Do you know if any legal analysis was done 

16 about whether or not the Trust was required to proceed 

17 to consummation at the time that it did? 

18 A. We may have had legal analysis. I don't 

19 recall. 

20 Q. Do you recall any formal petition to the 

21 bankruptcy court asking the court to delay 

22 consummation of the Trust? 

23 A. I don't recall. 

24 Q. Were you aware of any off-the-record 

25 meetings that senior management of the Trust, and by 
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1 that I mean people like Mr. Austern or Ms. Smith, had 

2 with Judge Lifland regarding the Trust's problems? 

3 A. I don't have any recollection of any 

4 specific meetings, but I think I was aware that there 

5 were some meetings being — occurring between Judge 

6 Lifland and the two individuals you mentioned. 

7 Q. Did you authorize these off-the-record 

8 meetings as a trustee? 

9 A. I can't remember. 

10 Q. I'm going to skip a little bit ahead in 

11 time and ask you about Judge Weinstein, who, as you 

12 recall, stepped in in 1990 and — 

13 A. Is he the person that replaced Judge 

14 Lifland? 

15 Q. That's correct. That's correct. And he is 

16 the judge in this case as well. 

17 A. Correct. 
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18 Q. You recall that in — I will tell you it 

19 was in July of 1990. You don't have to remember the 

20 specific date. 

21 A. Okay. 

22 Q. But in 1990 Judge Weinstein stayed all 

23 litigation against the Trust and stepped in and tried 

24 to help forge a solution to the Trust's problems. Do 

25 you recall that generally? 
page 75 
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1 A. No. 

2 Q. You don't recall anything about 

3 Mr. Weinstein or Judge Weinstein — 

4 A. Well, I remember that he came in and wanted 

5 to improve the situation, but what specifically he did 

6 is what I don't recall. 

7 Q. Right. And I'm just asking your general 

8 recollection that there came a point in time that 

9 Judge Weinstein stepped in and involved himself in 

10 trying to solve the problems of the Trust? 

11 A. Yes. 

12 Q. Okay. And are you aware that he issued 

13 eventually some published opinions, legally speaking, 

14 that approved a settlement of the Trust's problems but 

15 also that made a bunch of — a series of factual 

16 findings about the history of the Trust? 

17 A. I don't recall. 

18 Q. Okay. Let's see if we can do something to 

19 at least establish that you may have known at the 

20 time. 

21 A. Right. Okay. 

22 Q. If you will look at what's been previously 

23 marked as Exhibit 21, this is a June 6th, 1991 letter 

24 to both Judge Weinstein and to Judge Lifland, and if 

25 you look at the last page you will see that this was 
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1 signed by you. 

2 A. It looks like my signature. 

3 Q. All right. And if you look at the first 

4 page of letter, would you agree with me that this 

5 letter essentially sets out responses to an opinion 

6 that Judge Weinstein had drafted in 1991 regarding the 

7 Findley versus Blinken case? 

8 A. It does sound like a comment on that 

9 opinion, yes. 

10 Q. Would you agree then that this letter 

11 indicates that at least at the time you reviewed 

12 Mr. — excuse me — Judge Weinstein's opinion? 

13 A. Well, assuming that Findley versus Blinken 

14 is Judge Weinstein's opinion, yes. 

15 Q. Okay. Do you recall — and, actually, this 

16 letter to some degree reflects it — that Judge 

17 Weinstein was highly critical of the Trust? 

18 A. I recall that he was critical, yes. 

19 Q. Yes. Do you recall that he essentially 

20 found though that given what the trustees knew in 

21 October of 1988 it was perverse to have forged ahead 

22 with consummation in settling claims as it did? 

23 A. I don't recall the nature of his concern 

24 about the Trust, but I know he had some concerns. 

25 Q. Okay. I'm going to — unfortunately, I 

page 77 
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1 didn't make an extra copy of this, but I will just 

2 give you my copy to take a look at. 

3 MS. MARMOR: Counsel, we are looking at In 

4 Re: Joint Eastern and Southern District Asbestos 

5 Litigation, Findley versus Blinken, 129 BR 710. This 

6 is the June 26, 1991 Weinstein opinion. 

7 BY MS. MARMOR: 

8 Q. And if you will look at the highlighted 

9 language I have there, do you see where Judge 

10 Weinstein found that upon starting operations it was 

11 known to the Trust and others that the plan was 

12 grossly inadequate. Within a year and a half of 

13 start-up the Trust was without liquid assets. 

14 Internal memoranda and meetings of the Trust's 

15 personnel with selected plaintiffs made it clear that 

16 the shortfall was recognized almost at once. 

17 Nevertheless, settlements and payments went on with no 

18 allowance made for the looming crisis. Do you see tha 

19 statement? 

20 A. I do see it, yes. 

21 Q. And would you agree with me that 

22 essentially Judge Weinstein is criticizing the 

23 decision to go forward and pay claims in light of 

24 information he believed the Trust had about its 

25 financial condition? 
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1 A. That's certainly what this sounds like. 

2 Q. Okay. If you will hand it back I will find 

3 the — do you recall that Judge Weinstein and others 

4 criticized the Trust for what it regarded as allowing 

5 excessive plaintiffs counsel influence over the way 

6 settlements were handled? 

7 A. I don't recall. 

8 Q. Okay. If you will take a look at — this 

9 is page 755 of Judge Weinstein's 1991 opinion and I 

10 have put a little arrow there to guide you. 

11 A. Yes. 

12 Q. He says: Plaintiffs attorneys exercised 

13 considerable and effective influence over the Trust's 

14 settlement and payout practices. Do you see that 

15 there? 

16 A. Yes, I do. 

17 Q. Would you agree with me that essentially 

18 Judge Weinstein is criticizing the Trust to the extent 

19 that plaintiffs' attorneys were given perhaps 

20 excessive influence over the way settlements were 

21 handled? 

22 A. Well, he says that they were — they 

23 exercised considerable and effective influence. 

24 Whether he is criticizing us for that or not, I don't 

25 know, 
page 79 
page 80 

1 Q. Okay. Can you hand me back that? Sorry 

2 about this. If you will take a look at page 756 and 

3 757 — and I will put arrows here so you know exactly 

4 where I'm going — do you see that he talks about in 

5 settlement — in the very first line there he talks 

6 about the Trust failing to negotiate any economies of 

7 scale by lower attorney fees in large mass 

8 settlements? 
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9 A. He says the share paid by the Trust was 

10 arguably greater than present litigation indicates it 

11 should have been. 

12 Q. And do you see that he makes reference to 

13 possible gross overpayment of claims in the next 

14 arrow? 

15 A. Yes, I do. 

16 Q. And then if you look — I'm sorry. Could I 

17 take one more look at this? Yes. 

18 In the next arrow on this page — 

19 A. Yes. 

20 Q. — do you see that he says Trust personnel 

21 made little effective effort to apportion available 

22 cash among total anticipated assets or to maintain the 

23 $25,000 average claim payment level relied upon in 

24 devising the plan? 

25 A. I see that, yes. 
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1 Q. Rather, the Trust was manipulated into 

2 paying high tort prices for claims theoretically 

3 settled through an alternative dispute resolution 

4 process. Do you see that? 

5 A. I do see that. 

6 Q. Would you agree me that all of these 

7 statements essentially amount to a criticism of the 

8 way in which the Trust paid claims and suggests that 

9 the Trust overpaid claims? 

10 A. They sound critical, yes. 

11 Q. Yes. Okay. Thank you. We talked a little 

12 bit earlier about the notion that David Austern 

13 believed that there was self-dealing by the plaintiffs 

14 bar in settling Pre-C claims. Do you recall that? 

15 A. Yes. 

16 Q. Okay. And is it your — he has also 

17 actually said in — and I can show you the letter if 

18 you like — he had suggested to Dean Macchiarola that 

19 he entitle his law review article Pigs at the Trough, 

20 and has suggested that the pigs were the plaintiffs 

21 bar in that case. Is it consistent with your 

22 recollection as a trustee that the plaintiffs bar 

23 really were rapacious in trying to get money out of 

24 the Trust? 

25 A. I can't really recall enough about it to 
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1 tell you who characterized it that way. 

2 Q. Now, do you recall that after consummation 

3 there was essentially growing numbers of litigation 

4 into which the Trust was drawn by plaintiffs' lawyers 

5 and by co-defendants? 

6 A. I don't recall. 

7 Q. Do you recall that by the end of 1989 there 

8 were — the Trust had been named in 89,000 cases 

9 nationwide? 

10 A. I don't recall that figure. 

11 Q. Do you have any memory at all of, in a 

12 general sense, that the Trust was being subjected to a 

13 real wave, a mountain of litigation? 

14 A. There certainly were a lot of claims coming 

15 in, but the specific numbers I couldn't tell you. 

16 Q. Certainly. And I'm not asking for specific 

17 numbers. I'm saying in general do you remember that 
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there was a real problem that the Trust was facing 
which was that it was being implead into many, many 
cases? 

A. Well, again you are asking me about things 
that happened ten years ago and I honestly can't 
remember how we felt at the time or what happened at 
the time. 

Q. All right. As a matter of common sense 

82 

83 

would you agree with me that if the Trust had been 
named in 89,000 cases by the end of 1989, that that 
was a problem for the Trust? 

A. Looking back at it today, it would appear 
to be a problem. 

Q. Okay. I'm going to refer you to what's 
been previously — let's hang on one second. Why 
don't we go off the record for a moment. 

VIDEOGRAPHER: Going off the record. The 

time is 12:17 and 7 seconds. 

(Recessed at 12:17 p.m.) 

(Reconvened at 1:07 p.m.) 


83 

84 


AFTERNOON SESSION 


Whereupon, 


(1:07 p.m.) 


JOHN SAWHILL, 

the witness herein, called for examination by counsel 
for Defendant and having been previously sworn, was 
further examined and testified as follows: 


seconds. 


Q. 


EXAMINATION BY COUNSEL FOR DEFENDANTS (RESUMED) 
VIDEOGRAPHER: The time is now 13:07, 47 

We are now back on the record. 

BY MS. MARMOR: 

Mr. Sawhill, before the break we were 
talking about the Trust becoming litigation driven 
after consummation. I have handed you what's been 
previously marked as Exhibit 18, which is a paper 
written by Marianna Smith, the former executive 
director of the Trust, called Resolving Asbestos 
Claims, The Manville Personal Injury Settlement Trust. 
Do you see that document? 

Yes. 

If you will turn to page 9, do you see the 
heading at the bottom of the page. Litigation Not 
Settlement Driven? 

Correct. 

And Ms. Smith wrote: The Trust may 
84 


A. 

Q. 


A. 

Q. 
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1 compensate — and I will tell you this article was 

2 written in, I believe, 1990 and was presented or 

3 portions of the article appeared in the Duke 

4 University School of Law publication Law and 

5 Contemporary Problems. Ms. Smith wrote: The Trust 

6 may compensate claimants only for injuries causes by 

7 exposure to Manville asbestos. Thus, the plan 

8 mandates that each claim be evaluated on its own 

9 merits, considering the nature and severity of the 

10 injury as well as factors such as the extent and 

11 exposure to Manville products, exposure to other 

12 manufacturer's products, jurisdictional values and the 

13 claimants age, wage loss, and medical costs, which is 

14 essentially consistent I think with what we saw in the 

15 claims resolution procedures. 

16 If you go to page 10, the first full 

17 paragraph, she says: Although heavy litigation 

18 against the Trust was not contemplated by the crafters 

19 of the reorganization plan, it was unavoidable, 

20 operationally unmanageable, and ultimately contributed 

21 substantially to the Trust's already troubled 

22 financial situation. 

23 Is this characterization of heavy 

24 litigation being unavoidable, operationally 

25 unmanageable, and ultimately contributing 
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1 substantially to the Trust's already troubled 

2 financial situation, is that characterization 

3 generally consistent with your memory? 

4 A. It's certainly consistent with the material 

5 we have been over this morning. 

6 Q. Yeah. 

7 A. You know, since I remember so little about 

8 what existed at the time, I can't really say it's 

9 consistent with my memory. But it's consistent with 

10 the facts that have been presented today. 

11 Q. Okay. And on that note, you would agree 

12 with me that as a matter of common sense, if the Trust 

13 was set up not to be litigation driven and ends up 

14 being litigation driven that that's consistent with 

15 the notion that that's a problem? 

16 A. Yes. 

17 Q. Okay. And just so I prove that I'm honest 

18 with you, if you will turn to at the bottom of page 

19 10, and going into page 11, she says: By December of 

20 1989 the Trust was forced to defend 89,000 cases 

21 nationwide, spending as much as 1 million dollars per 

22 week on defense costs at the peak. That's a lot of 

23 money. 

24 A. It is. 

25 Q. This deluge had not been anticipated and 
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1 the plan did not allow modification of the Trust's 

2 operations to accommodate the problem. 

3 Now, I have seen some documents with your 

4 name on them, which I would like to have you take a 

5 quick look at, that seem consistent with this point, 

6 which was that there were — the Trust was facing a 

7 lot of problems and modification would, essentially, 

8 be necessary in order to be able to deal with the 
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problem. And I'm going to show you, I think we are up 
to number 62. Is that right? 

(Defendants Exhibit No. 62 
was marked for 
identification.) 

BY MS. MARMOR: 

Q. Defendant Exhibit 62 is a memo to you from 
Ted Kleinman, who I believe was responsible for 
financial affairs for the Trust during your time at 
the Trust? 

A. Yes. 

Q. And the subject of the memorandum dated 

June 4th, 1989 is proposed procedure for paying 
Manville asbestos claims or asbestos health claims. 

And he says in the introduction: Because of the 
Trust's poor asset/liability match, meaning — I take 
it you will agree with me that they had too much 

87 

88 

liability and not enough money — under our current 
plan of operations we are going to pay approximately 
6,000 claims per year until we run out of proceeds 
from the sale of our Manville stock. 

Do you understand this to essentially be 
saying we aren't going to be able to pay everything, 
this is what we can pay, at least under the current 
plan? 

A. Well, it's certainly going to take a long 
time if there are 89,000 claims. 

Q. Right. In the next paragraph he says: 

More than anything else, it is the delay in payment 
that will prompt attorneys to resort to litigation in 
an effort to jump the que, and failing that, to 
challenge the injunction in order to gain access to 
the Manville Corporation's assets. These same 
concerns are likely to impact our efforts to arrange a 
controlled sale at a satisfactory price. Financial 
purchasers are going to have more difficulty finding 
lenders because of the risk that the claimants and the 
unpaid que, tired of waiting for payment, will attack 
and pearce the injunction before the acquisition 
financing is repaid. 

Would you agree with me that these several 
sentences are essentially saying first the problem is 
88 
89 

that you had attorneys filing litigation in order to 
get their money faster? 

A. That seems to be the concern expressed 
here, yes. 

Q. And then a second concern was that the 
Trust, which had control of Johns-Manville 
Corporation, was eventually going to try to sell its 
shares of stock in the Johns-Manville Corporation in 
order to raise money to pay future claimants; would 
that be right? 

A. Yes. 

Q. And that the litigation problem that the 

Trust was facing at this time in 1989 was imperiling 
efforts that the Trust might make to sell its stock 
because buyers would feel that it was not a good risk 
for them to buy Johns-Manville Corporation when there 
was this much litigation threat against the company? 
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A. That certainly is what Ted Kleinman seems 
to be suggesting. 

Q. Okay. And he was writing to you about 
these problems; is that right? 

A. The memo is addressed to me. 

Q. Yes. And, again, is it your testimony that 
you don't recall that the litigation problem was of 
great concern to the trustees at the time? 
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90 

A. I just can't really remember that, you 
know, how we ranked these various issues and, you 
know, how we considered the litigation problem. 

Q. I'm not really asking about ranking. I'm 
just asking about whether or not in fact the Trust 
becoming litigation driven would have been a concern 
to the trustees, particularly given the fact that it 
was supposed to be a settlement vehicle? 

A. Well, as I look at the information today, 
yes, it sounds like it was a problem. 

Q. Okay. 

A. What we were thinking at the time is a 

little hard for me to recall. 

Q. Okay. I'm going to — let's mark the next 
document Defendants Exhibit 63. 

(Defendants Exhibit No. 63 
was marked for 
identification.) 

BY MS. MARMOR: 

Q. Defendants Exhibit 63 is a March 2nd, 1990 

memo again from Ted Kleinman to you? 

A. Yes. 

Q. The subject is Comparison of Trust and 
Select Counsel Payment Plans, and is really 
essentially a comparison of the features of a number 

90 
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of payment proposals from both the Trust and from the 
plaintiffs bar. If you could take a look at that and 
tell me if that's consistent with what you see in this 
document? 

A. It certainly compares the Trust with other 

plans, but, you know, whether these are plans of the 
plaintiffs bar or not — 

Q. Do you see where it says select counsel 
payment plan — 

A. Yeah. 

Q. — at the top? There was an organization 

called the select counsel for the beneficiaries which 
was made up of a number of plaintiffs lawyers, 
including Mr. Motley, we saw a documents this morning? 

A. Right. 

Q. And so if you look, let's see — if you 
look on page 2, there it says Trust — at the 
bottom — Trust 40/60 plan, select counsel plan and 
Trust modified plan? 

A. Correct. 

Q. And would that indicate that there were two 

proposed possible Trust plans and one plan suggested 
by select counsel for the beneficiaries? 

A. That's what it looks like looking at this 

memo. Although, I don't recall reading the memo, I'm 
91 
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1 sure I did. 

2 Q. Would this document be consistent with the 

3 notion that the Trust was trying to figure out a 

4 different way of paying claims by March 2nd, 1990 to 

5 deal with the fact that it was running out of money 

6 and had become litigation driven? 

7 A. It would be consistent with that notion, 

8 yes. 

9 Q. Okay. And, in fact, if you will go back to 

10 Ms. Smith's article that was Exhibit 18, I think 

11 that's the open one there. 

12 A. Okay. 

13 Q. If you will look at page 11, Ms. Smith 

14 writes: The excessive unplanned litigation had a 

15 significant financial impact on the Trust. Prior to 

16 July 1989 before the trial docket began to drive the 

17 Trust's business conduct, the cost of settling claims 

18 or transaction costs was 6.1 percent of total costs. 

19 And then she goes on with other language. What I'm 

20 interesting in focusing on is the notion that the 

21 trial docket began to drive the Trust's business 

22 conduct as of July 1989. Do you have any basis to 

23 contest that notion? 

24 A. No. 

25 Q. Judge Macchiarola — excuse me. Dean 
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1 Macchiarola wrote in the Law Review article that we 

2 were discussing a little earlier that settlements made 

3 under docket pressure were disproportionately large. 

4 By that I think he means that when you are at the 

5 courthouse steps you have to pay more to get the case 

6 settled than you do earlier on in the history of a 

7 case. Is that — do you have any reason to dispute 

8 that? 

9 A. Well, you know, that sounds reasonable. 

10 Q. Okay. He also wrote the Trust was captured 

11 and held hostage by plaintiffs bar. And that seems to 

12 be consistent with what Judge Weinstein was saying in 

13 those passages that we read earlier? 

14 A. Right. 

15 Q. Do you recall any efforts to get relief 

16 from the influence of the plaintiffs bar during your 

17 time as a trustee? 

18 A. No. 

19 Q. Okay. 

20 A. That may — I mean, that may have happened, 

21 but I don't recall it, no. 

22 Q. Do you have any basis to disagree with the 

23 notion that the Trust was, indeed, captured and held 

24 hostage by the plaintiffs bar? 

25 A. Well, since I don't really recall the way 
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1 events occurred at that time, I would have to say I, 

2 you know, couldn't agree or disagree at this point. 

3 Q. I'm going to turn — we are going to mark 

4 another exhibit. 

5 MS. MARMOR: Do you want to change the 

6 tape? 

7 VIDEOGRAPHER: Yeah. 

8 MS. MARMOR: Why don't we take a moment. 
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We are going to change the tape. 

VIDEOGRAPHER: Going off the record. The 

time is 13:20, 57 seconds. 

(Recessed at 1:20 p.m.) 

(Reconvened at 1:23 p.m.) 

(Defendants Exhibit No. 64 
was marked for 
identification.) 

VIDEOGRAPHER: Here marks the beginning of 

tape number 2. The time is 13:23 and 37 seconds. We 
are now back on the record. 

BY MS. MARMOR: 

Q. Mr. Sawhill, while we were off the record 
we had marked as Defendants 64 some handwritten notes 
that appear to be of a meeting on March 9th, 1990. Do 
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you see that up in the right-hand corner? 

A. Yes. 

Q. Do you see that you are listed as one of 

the attendees at that meeting? 

A. I'm certainly among the list of names at 
the top. If that means attendees, yes. 

Q. Do you see that these appears to be notes 
of what was said at a meeting dated March 9, 1990 by a 
number of different people? 

A. Yes. 

Q. If you turn to page CRMC 0140737 — 

A. Yes. 

Q. — you notice on this page that there are a 
number of statements being quoted by a number of 
people, including it look like Inselbuch, Henderson, 
Fogel, Kleinman and Gluck. Do you see that, those 
names? 

A. Yes. 

Q. And Elihu Inselbuch was a member of the 

select counsel for the beneficiaries, correct? 

A. Yes. 

Q. And do you recall that there was a, I'm 

forgetting his first name, but a Mr. Henderson also on 

the select counsel for the beneficiaries? 

A. I don't recall. 

95 

96 

Q. Okay. But then do you see your name, 

Sawhill — 

A. Yes. 

Q. — towards the bottom? And you say the 

program that will sell we can't afford. The program 
we can afford you can't sell. 

A. I see that, yes. 

Q. Would it be reasonable to believe that 

given the date of this — of these minutes — excuse 
me — these notes, March 9th, 1990, which is very 
close in time to the memo from Mr. Kleinman to you 
about problems with payment plans — 

A. Correct. 

Q. — at the Trust, would it be reasonable to 

conclude that you are essentially talking about 
problems the Trust is having in devising a new program 
to settle claims by claimants? 
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A. Yes. I mean, I can't recall what this 

refers to, but you might conclude that. 

Q. It would make sense since other members of 
the select counsel of beneficiaries who had proposed a 
plan were there with you talking about Trust matters 
and this is close in time to the document we 
previously looked at? 

A. Yes. It is close in time. 

96 
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Q. Okay. 

MS. MARVIN: While you are looking there 
for your next point, just let me interject by way of 
clarification, Elihu Inselbuch is counsel to the 
select counsel for the beneficiaries. 

MS. MARMOR: Okay. 

BY MS. MARMOR: 

Q. If you will turn to page 0140744 — 

A. Yes. 

Q. — you will see at the top — near the top 

of the page there are two starred points? 

A. Correct. 

Q. And then your name and it says: Sawhill: 

How to bring more pressure on Manville. I'm assuming 
that's what the MVL stands for. Announcements of our 
offering. Schedule meeting around first of April. 

My question to you is was there a sense at 
the Trust at the time you were there that Manville 
needed to be pressured in order to help the Trust with 
its financial problems? 

A. I really can't recall. 

Q. Do you recall meetings with Manville in the 

first two years of the Trust's existence in which 
Manville and the Trust were trying to work out ways of 
getting more cash to the Trust? 

97 

98 

A. I recall meetings with Manville, but 
exactly what happened in those meeting I would be 
reluctant to say. 

Q. Do you recall that a decision was made by 
the trustees early on not to put any Trust-affiliated 
individuals on the Johns-Manville Board of Directors 
despite the fact that the Trust owned a majority of 
the shares of Johns-Manville Corporation? 

A. I recall talking about whether we should go 
on the Manville Board or not, but I honestly can't 
recall what our conclusion was. But I don't believe 
any trustees did serve on the Board. 

Q. Are you aware that currently trustees serve 
on the Board? 

A. I'm not aware of that, no. 

Q. Do you recall that the terms under which 

Johns-Manville transferred shares of its — of the 
corporation to the Trust included the fact that the 
Trust could not vote on the Board for five years after 
it was created? 

A. I don't recall that. 

Q. In your opinion, if such a limitation was 
placed on the voting rights of the shares that the 
Trust had in Manville Corporation, would that be a 
limitation on the ability of the Trust to control the 
98 
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1 affairs of Johns-Manville Corporation? 

2 A. Well, it would really all depend on the 

3 total nature of the relationship. So it's hard for me 

4 to say exactly what that limitation might result in. 

5 Q. Well, from a common sense standpoint 

6 though, wouldn't it be fair to say that if a majority 

7 shareholder has no right to vote its shares that that 

8 is a limitation on its — its power over a 

9 corporation? 

10 A. That is a limitation, yes. 

11 Q. I'm going to talk a little bit about the 

12 circumstances under which you left your role as a 

13 trustee of the Johns-Manville Trust. Is it fair to 

14 say that after Judge Weinstein stepped in in late 1990 

15 he concluded that some of the senior management of the 

16 Trust and the trustees had not done a good job of 

17 managing the Trust? 

18 A. I think from the documents that you have 

19 shown me this morning, yes, he obviously had concerns 

20 about the Trust and the way it was being managed. 

21 Q. And would you agree with me that as a 

22 result of his criticisms he really pressed for the 

23 resignation of the trustees and of Marianna Smith? 

24 A. I can't recall about Marianna Smith, but I 

25 think he clearly wanted some of the trustees to resign 
page 99 

page 100 

1 and that was why I resigned. 

2 Q. Do you recall that judge Tyler was actually 

3 brought on to be something of a go-between between the 

4 Trust and Judge Weinstein? 

5 A. I don't recall that, although I did see 

6 that in, when I skimmed his testimony. 

7 Q. Okay. I'm going to draw your attention to 

8 what's previously been marked as Exhibit 41, and I 

9 think this was discussed in Mr. — in Judge Tyler's 

10 deposition as well. This may be what you are 

11 remembering. This is a September 5th, 1991 memo from 

12 Judge Tyler to the trustees, including you and 

13 Marianna Smith and David Austern, and he is reporting 

14 on a meeting that he had with Judge Weinstein and 

15 Judge Lifland on September 4th in Judge Weinstein's 

16 chambers in Brooklyn. 

17 He says: Our conversations were not 

18 entirely pleasant because of the preliminary attitude 

19 at least of Judge Weinstein, who insisted on resorting 

20 to threats and mischaracterization of previous 

21 understandings, et cetera. Perhaps most serious, he 

22 constantly reiterated that under no circumstances 

23 would he countenance any new insurance no matter what 

24 the cost and, worst, would surcharge the trustees if 

25 they bought any more insurance, 
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1 Do you recall that there was some issue 

2 about the amount of insurance that the trustees had 

3 bought to essentially protect themselves against 

4 lawsuits? 

5 A. I don't recall that. 

6 Q. Do you recall that eventually Judge 

7 Weinstein did issue an order indemnifying all of the 

8 trustees against any lawsuits for any breach of 
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9 fiduciary duties or other breaches arising out of 

10 their work as trustees for the Trust? 

11 A. I don't recall that. 

12 Q. Do you know if it was a condition of your 

13 agreement to resign that some sort of provision be 

14 made protecting you against any future lawsuits? 

15 A. It might have been, but I can't sitting 

16 here remember that, no. 

17 Q. Okay. Do you see at paragraph number two, 

18 it's got — there are numbered paragraphs — it says: 

19 Both judges agreed that Marianna Smith would be paid 

20 her salary and perks through July 31, 1991. And 

21 parenthetically I said here that if I were Marianna 

22 Smith I would leave as soon as possible. In short, I 

23 wanted to make clear to these gentlemen that this 

24 resolution, if it were acceptable at all, was a form 

25 of termination payment. Does that confirm for you 
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1 that, in fact, Ms. Smith was essentially forced out by 

2 Judge Weinstein? 

3 A. It certainly indicates that he wanted her 

4 to leave. 

5 Q. Okay. And then at paragraph five on the 

6 next page, it says: All other trustees are to resign. 

7 The judges did recognize, of course, that the 

8 accountings are to be approved through the date of 

9 their resignation. 


10 


That's essentially confirming 

that he was 

11 

expecting 

that all of the trustees, apart 

from, I 

12 

guess — 



13 

A. 

Chris Markey stayed on I think 

. 

14 

Q. 

— Chris Markey, were to resign; is that 

15 

correct? 



16 

A. 

I don't know exactly where you 

are reading. 

17 

Q. 

Oh. Paragraph number five. 


18 

A. 

Number five. 


19 

Q. 

You didn't — that's very strange. Is it a 

20 

double-sided? Here. I will give you my 

copy. I 

21 

apologize. 



22 

A. 

Okay. Yes. I see paragraph five. All 

23 

other trustees are to resign. 


24 

Q. 

And that, as I asked, confirms 

your 

25 

understanding that it was Judge Weinstein 

who wanted 

page 
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1 everyone to — it may have been Judge Weinstein and 

2 Judge Lifland, but in any event, the judges expected 

3 all of the other trustees to resign? 

4 A. Yes. And I do recall that Judge Weinstein 

5 did want to bring in a new Board. 

6 Q. Okay. Then I will read paragraph six and 

7 then hand it to you so you can take a look at it. It 

8 says: Judge Weinstein is prepared to utter an 

9 explicit order to the effect that all of the assets of 

10 the Trust will be subject to a priority lien in favor 

11 of trustees both for expenses of litigation and any 

12 recovery as a result of such litigation. As Judge 

13 Weinstein observed, although Section 507 of the 

14 Amended Trust has an indemnification provision, the 

15 order will have the effect of making clear to select 

16 counsel and others that priority of access to Trust 

17 assets go to the departing trustees. If you could 
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take a look at paragraph six. 

A. Yeah. I see it. 

Q. Would that be consistent with the idea 
that, in fact, the trustees were being protected 
against any future lawsuits? 

A. That's what it sounds like to me. 

Q. Okay. I would like to turn your attention 

to the specifics of this lawsuit. Do you currently 
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know anything about tobacco conduct or documents 
beyond what you have read in the newspapers or seen on 
television? 

A. No. 

Q. Were you consulted by the Trust before they 
filed this lawsuit about the fact that they were going 
to file this lawsuit? 

A. Not that I recall. 

Q. Have you ever been consulted with the Trust 

about this lawsuit since it has been filed? 

A. Not that I recall. 

Q. Have you ever made any effort to determine 

what new information might exist about tobacco that 
would have had an impact on Trust decisions during the 
time that you were a trustee? 

A. No. 

Q. Have you ever discussed — did you ever 

discuss at any time with anyone the possibility of the 

Trust suing tobacco companies? 

A. I never recall that, no. 

Q. Were you aware of the alleged synergy 
between tobacco and asbestos when you were a trustee? 

A. We may have talked about that, but I can't 
really recall that we did. 

Q. Are you aware of the concept of synergy, 
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that concept of synergy? 

A. Yes. 

Q. Do you know when you first became aware of 

that? 

A. No. 

Q. Were you made aware of the 1985 Surgeon 
General report when you came on as a trustee that 
posited that there is, indeed, a synergistic 
relationship between tobacco and asbestos? 

A. I can't remember that I was, but I might 
have been. 

Q. Okay. And I take it you wouldn't 

contest — Mr. Austern has testified that the Trust 
was fully aware of the existence of at least the 
theory that there was a synergistic relationship 
between tobacco and asbestos at the time that the 
Trust opened its doors. You wouldn't contest that? 

A. I don't think so, no. 

Q. Are you aware of how Johns-Manville 

Corporation used a plaintiffs smoking history as a 
defense of litigation against it? 

A. No, I'm not. 

Q. Are you aware that there were public 

statements made by Johns-Manville in 1979 and 1980 
that they were considering suing tobacco for 
105 
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1 contribution for the alleged synergy between asbestos 

2 and tobacco? 

3 A. No. 

4 Q. Are you aware that Johns-Manville during 

5 the course of the bankruptcy rejected an attempt by 

6 anti-smoking organizations to slow down the bankruptcy 

7 and sue tobacco companies for contribution? 

8 A. I'm not aware of that, no. 

9 Q. Are you aware that the Trust regularly took 

10 smoking discounts in settlements with its claimants? 

11 A. I don't recall that. 

12 Q. Based on the — on your understanding of 

13 the synergy between tobacco and asbestos, would you 

14 have expected the Trust to try to take smoking 

15 discounts from asbestos claimants? 

16 A. If there — you know, if there is a 

17 relationship, I think the Trust probably would have 

18 tried to do it, yes, and that was accepted by the 

19 courts. 

20 Q. Were you aware of the 1988 Surgeon General 

21 report that concluded that smoking was addictive? 

22 A. I may have been, but I don't recall it. 

23 Q. Did you follow at all or were you aware of 

24 the Cipolone case in 1988? It was a lawsuit by Rose 

25 Cipolone against a variety of tobacco companies in New 
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1 Jersey. 

2 A. It doesn't ring a bell with me, no. 

3 Q. Were you aware that in November of 1988 

4 David Austern convened a group of outside counsel for 

5 the Trust and instructed them not to directly sue 

6 tobacco companies but instead to try what's called the 

7 empty chair? 


8 


A. 

I'm not familiar with that, no. 

9 


Q. 

Would you have expected Mr. Austern to come 

10 

to the 

trustees and get their advice about whether or 

11 

not 

to 

sue tobacco companies as part of its general 

12 

defense 

strategy? 

13 


A. 

This might have been something he would 

14 

have 

discussed with the trustees, particularly those 

15 

not 

like myself, but those with a legal background. 

16 

yes. 



17 


Q. 

Have you ever been a smoker? 

18 


A. 

Yes. 

19 


Q. 

And what did you smoke and when? 

20 


A. 

I smoked cigarettes. I can't quite 

21 

remember when I stopped. But for probably between the 

22 

time 

I 

was 16 and 26. 

23 


Q. 

Do you remember what brand you smoked? 

24 


A. 

Marlboros. 

25 


Q. 

Okay. Were you — have you generally been 

page 
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1 aware in your adult life of the numerous Surgeon 

2 General reports on smoking and health? 

3 A. Yes. 

4 Q. Would you agree that smoking poses serious 

5 health risks and causes disease? 

6 A. That seems to be what those reports 

7 concluded and I have no reason to think that they are 

8 not accurate. 
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Q. Is there anything that you know today about 
the health risks of smoking that you did not know when 
you were a trustee? 

A. No. 

Q. Do you know did the Trust ever consider 
encouraging its claimants not to smoke? 

A. I don't recall ever discussing that at a 
Board meeting. 

Q. Did the Trust ever consider issuing 
warnings to its claimants about the alleged synergy 
between smoking and asbestos? 

A. I don't recall any discussion of that. 

Q. As a trustee did you have any continuing 
contacts with the — excuse me — with the tobacco 
industry? 

A. Not that I remember. 

Q. Did you rely on statements from the tobacco 
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109 

industry when you were a trustee to make decisions 
about Trust conduct? 

A. I don't recall doing that, no. 

Q. Did you rely on any statements from the 

tobacco industry to make any decisions about whether 
or not to sue tobacco for contribution? 

A. I never — I don't recall any reliance of 
that type. 

Q. Did you rely on any statements from the 
tobacco industry to develop an understanding of the 
alleged synergy between tobacco and asbestos? 

A. I don't recall any, no. 

Q. Are you in a position today to say that you 
would have authorized a suit against tobacco when you 
were a trustee based on any information that has 
arisen since the time that you were a trustee? 

A. Well, it's sort of a hypothetical question. 
I can't really answer that. 

Q. Because it's too speculative? 

A. Yes. 

Q. At the time that you were a trustee did you 

ever inform any of the senior management or any of the 
other trustees that you had been a trustee of the 
Philip Morris Company? 

A. I might have. I don't know. 
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110 

Q. Okay. 

A. It was always on my resume', so. 

Q. I think I am done with my questions and I 
thank you very much for graciously appearing. I think 
my co-counsel may have some questions. 

A. Okay. 

Q. So I think why don't we go off the record 

for a moment so I can switch places and they can take 
my microphone. 

A. Fine. 

VIDEOGRAPHER: Going off the record. The 

time is now 13:43 and 34 seconds. 

(Recessed at 1:43 p.m.) 

(Reconvened at 1:44 p.m.) 

VIDEOGRAPHER: The time is 13:44 and 13 
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seconds. We are now back on the record. 

BY MR. STEIN: 

Q. Good afternoon, Mr. Sawhill. My name is 
Adam Stein. I represent B.A.T in this lawsuit. And I 
just have a few questions. Are you familiar with 
B.A.T Industries? Have you ever heard of the company 
before? 

A. I'm not really familiar with it, no. 

110 

111 

Q. Okay. I take it then that you don't know 
that B.A.T Industries is a holding company and not a 
tobacco operating company? 

A. No. I don't know that. 

Q. You understand what a holding company is I 
take it? 

A. Yes, I do. 

Q. Would you agree with me, sir, that one of 
the reasons holding companies are utilized as a form 
of corporate ownership is to limit liability for 
acts — well, let me withdraw that question. 

Would you agree that one of the reasons 
that a holding company is formed or utilized as a form 
of corporate ownership is to limit liability of the 
holding company and the shareholders from the conduct 
of its subsidiaries? 

A. It certainly would seem reasonable. 

Q. Okay. During your tenure as a trustee of 
the Manville Trust did you receive or become aware of 
any communication by the Trust received from B.A.T 
Industries? 

A. I don't recall any. 

Q. Did you routinely receive communications as 
a trustee from outside parties while you were a 
trustee of the Trust? 
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A. I don't recall sort of routinely receiving 
information from outside parties. 

Q. Are you aware of any conduct by B.A.T 
Industries either by itself or in conjunction with any 
of the other defendants in this action that relates to 
any of the plaintiffs' claims in this case? 

A. Well, I'm not totally familiar with the 
plaintiffs' claim so it would be a little hard for me 
to answer that question. 

Q. I take it then you did not participate in 
the drafting of the complaint in this case? 

A. No. 

Q. Have you reviewed the complaint? 

A. No. 

MR. STEIN: I have nothing further. 

MS. MARMOR: Why don't we go off the 

record. 

VIDEOGRAPHER: Going off the record. The 

time is 13:46 and 26 seconds. 

(Recessed at 1:46 p.m.) 

(Reconvened at 1:49 p.m.) 

VIDEOGRAPHER: The time is 13:49 and 5 


25 seconds. We are now back on the record. 
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1 BY MS. MARMOR: 

2 Q. Mr. Sawhill, I just have a few extra 

3 questions and I apologize for not having been correct 

4 when I said I was done. 

5 A. Okay. 

6 Q. As you understand this lawsuit, and I'm 

7 going to characterize it for you and ask you if this 

8 is how you understand this lawsuit. Do you understand 

9 that this lawsuit is an effort by the Trust to have 

10 the tobacco defendants pay in the form of contribution 

11 or otherwise part of the monies that the Trust already 

12 has paid out to claimants and may pay out in the 

13 future? 

14 A. I have been told that, but I have read 

15 nothing about it and I don't really know anything 

16 about it. 

17 Q. Well, based on that characterization of 

18 what this lawsuit is about, do you have an opinion 

19 about whether or not this is a meritorious claim? 

20 A. I don't really have an opinion, no. I'm so 

21 far removed from the activities of the Trust and 

22 asbestos claims and things and I couldn't really make 

23 any representations about it. 

24 Q. Okay. 

25 MS. MARMOR: I think we are done then. Off 
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1 the record. 

2 VIDEOGRAPHER: Okay. That concludes this 

3 deposition. The time is 13:50 and 16 seconds. 

4 (Whereupon, at 1:50 p.m. the taking of the 

5 instant deposition ceased.) 
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1 UNITED STATES OF AMERICA ) 

2 ss: 

3 DISTRICT OF COLUMBIA ) 

4 I, ROBERT M. JAKUPCIAK, an RPR and Notary 

5 Public within and for the District of Columbia do 

6 hereby certify: 

7 That the witness whose deposition is 

8 hereinbefore set forth, was duly sworn and that the 
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9 within transcript is a true record of the testimony 

10 given by such witness. 

11 I further certify that I am not related to 

12 any of the parties to this action by blood or marriage 

13 and that I am in no way interested in the outcome of 

14 this matter. 

15 IN WITNESS WHEREOF, I have hereunto set my 

16 hand this _day of_, 2000. 
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20 

21 _ 

22 My Commission Expires: 

23 July 2004 
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